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HANDLING LARGE INFRASTRUCTURE PROJECTS
UNDER THE PLANNING ACT 2008

MICHAEL HUMPHRIES QC

Introduction

1.  The purpose of this paper is not to summarise the effect of the new planning Act 2008
procedures, but to highlight and consider a series of practical problems that may arise in the

handling of large infrastructure projects under the new system.

2. These notes use a number of abbreviations, as follows:
e EA — Examining Authority
e SS —Secretary of State
e [P — Interested Party
e AP — Affected Person
e DCO — development consent order
e PM — Preliminary Meeting
e NPS — National Policy Statement
e NSIP — Nationally Significant Infrastructure Project
e LIR — Local Impact Report
e PA 2009 — Planning Act 2008

e Impact assessment — Impact Assessment related to draft Fees Regs and draft Rules

Nationally Significant Infrastructure Projects

3. Part 3 of the Act (ss. 14-30) defines NSIPs
a.  section 14 lists 16 types of projects that fall within the definition and

b.  sections 15-30 define those projects by reference to various project specific ‘thresholds’.

4. The 16 project types fall into 5 principal fields being:
a.  energy;

b.  transport;
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C. water;
d.  waste water; and

e. waste.

5. Thus, for example, onshore generating stations with a capacity of more than 50 megawatts and
offshore generating stations with a capacity of more than 100 megawatts are NSIPs. Below
those thresholds planning permissions and other consents will still be required as at present. It

should, therefore, be relatively easy to identify whether a project is an NSIIP.

6.  Two issues are worth mentioning, however.
a. the first is to consider when development not identified in Part 3 may become an NSIP,
and

b.  the second is to consider the issue of ‘associated development’.

7. There are two circumstances in which development not identified in Part 3 might become an

NSIP.

a.  First, the Secretary of State may by order under section 14(3) to “ add a new
project or vary or r e maym®jectaype can ¥nlybetaddel,g t
however, where it is within one of the 5 fields mentioned above.

b.  Secondly, where the Secretary of State considers that a project which is not within any of
the Part 3 thresholds is nevertheless a projectof “ nat i on al significa
when considered with one or more other projects or proposed projects in the sa me f, i e |
the Secretary of State may direct any application to be treated as an application for an
order granting development consent and the development treated as an NSIP (see section
35).

1. It is worth noting that a direction may provide for specified provisions of, or made
under, the Act to be modified or to be treated as having been complied with in

relation to the application.

8.  Clearly both of these alternatives may create some practical problems for promoters who have
been pursuing other pre-application and application procedures. There may be considerable
benefit, therefore, in notifying the Secretary of State of significant projects and seeking an

indication whether an order or direction might be made.
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9. A Development Consent Order (DCO) may grant consent not only for the development for
which it is required, but also for ‘associated development’ (section 115).
a. Associated development must, however, be “ associated” with development for which
development consent is required and may not include the construction or extension of one
or more dwellings.
b. CLG’s ‘Guidance on Associated Development’ states (para 10) that “ AsS s oci a
development should not be an aim in itself but should be subordinate to and necessary for
the development and effective operatiom its design capacity of the NSIBwat is the
subject of tohgmal anphpsis)i cat i on. ”
10. At the outset of any large development project it is important, therefore, to identify:
a.  Whether the project is an NSIP;
b.  Whether the project could become an NSIP; and
c.  Whether other ‘associated development’ should be applied for together with the NSIP.

National Policy Statements

11. National Policy Statements (NPSs) are an essential building block of the new infrastructure
planning system and need careful consideration in the formulation of any emerging NSIP. It is
worth considering, therefore, the approach to analysing an NPS in order to understand what an

NPS will and will not deliver.

Analysing an NPS

12.  The individual elements of an NPS may be analysed by reference to the following broad

headings:

a. Need;

b. Benefits;

c.  The timing of need;

d.  Siting;

e. Alternatives;

f. The approach to impacts and mitigation;

g.  Issues not for the IPC system.
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13. Consider the example of ‘renewable energy’ in draft NPSs EN-1 and EN-3.

Need

14. The Government’s position on need for new energy infrastructure is clearly set out in draft EN-1

“The | PC shoul d

expec

t to

receive applica
start its assessment of them from a basis that there is a significant need for all types of

g e n e r geinphasisadded) (draft EN-1 para 3.7.1)

15. Draft NPS EN-1 is not explicit about the weight to be attached to this ‘need’, but s.104(3)

provides that:

“The Panel or Counci l
policy statement, except

mu s t

deci deeuntihatioral app

to the extent t

16. That might appear to be a complete answer to the issue of ‘weight’ but it is important to note the

exception to s.104(3) in s.104(7), which reads:

“This section applies

devel opment

I f

the Panel or

woul d out wei gh

Coul
t s

17. This indicates a balancing exercise to be undertaken, weighing ‘benefits’ on the one hand and

‘adverse impacts’ on the other. Meeting the identified ‘need’ is clearly a ‘benefit’ to be put in

the balance and so weight will need to be attached to it in order to judge whether it has been

outweighed by ‘adverse impacts’. This balancing exercise also raises the issue of ‘other

benefits’.

Benefits

18.  Other benefits may include ‘economic and social benefits’, such as increased employment. Such

benefits are not quantified in draft EN-1 or EN-3, although draft EN-1 recognises that energy

infrastructure may have socio-economic effects including “ t he cr eati o

Oppor t ydmfi BNil pas 4.27.3).
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To the extent that a promoter chooses to rely on such ‘other benefits’ beyond ‘need’, these will
need to be the subject-matter of specific evidence; they are not, in the case of renewable energy

at least, ‘settled’ by any NPS.

The timing of need

Draft EN-1 gives some helpful guidance on the timing of ‘need’ in the context of the

consideration of ‘alternatives’. Paragraph 4.4.3 refers twice to the “ u r g eoffitheyetd.
Siting

The overarching energy draft NPS (EN-1) and the renewable energy draft NPS (EN-3) are not
‘site specific’ NPSs, although they do give general guidance on siting issues. For example, paras
2.7.6-2.7.13 of draft EN-3 identifies the following as ‘Factors influencing site selection by the
applicant’ in relation to onshore wind projects:

a.  Predicted wind speed

b.  Proximity of site to dwellings

c.  Capacity of a site

o

Electricity grid connection

€. Access

Alternatives

Draft EN-1 recognises that there are clear legal requirements to consider ‘alternatives’ to the
proposed development in certain circumstances and seeks to give clear advice as to the
consideration of those alternatives. Para 4.4.3, for example, provides infer alia that

gi ven t heeneedfq energ yfragriicture ds set out in this NPS, the

consideration of alternatives should b

and that
“in view of the | evel of need f RBCrshoddbe r
guided in considering alternative proposals by whether there is a realistic prospect of the
alternative delivering the necessary

The approach to impacts and mitigation
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23. The draft NPSs identify both ‘generic’ and ‘technology-specific’ impacts that will need to be

considered. For renewable energy, draft EN-1 identifies the following, for example, as ‘generic’
impacts: air emissions, flood risk, historic environment, landscape and visual impacts and noise.
Draft EN-3 then identifies the following, for example, as technology-specific impacts for
‘offshore wind farms’: fish, intertidal, marine mammals, navigation and shipping and seascape

and visual effects.

24. Typically, the NPS will identify
a.  those matters it would expect an applicant’s assessment to cover;
b.  guidance on how the IPC should consider the issue; and

c.  the approach to mitigation.

Issues not for the IPC system

25. The draft NPSs also give some guidance on issues or matters that are not for the DCO system.
For example, para 4.11.1 of draft EN-1 states in terms that “ HSE is responsible for enforcing a
range of health and safety legislation applying to construction, operation and decommissioning
of energy infrastructure. Compliance with this legislation is not, therefore, likely to be relevant

in the determination of devel opment conser

The limits of policy

26. It will not be possible to challenge the merits of Government policy before the IPC and that will
apply to Government policy as set out in an NPS. The question does arise, however, as to what
properly is to be regarded as Government policy. Is it anything said by Government in an NPS

or are there legitimate limits to policy.

27. The leading authority on this point is the House of Lords decision in Bushell v Secretary of

State for the Environment [1981] AC 75.

a.  That case related to the decision of a planning inspector not to allow objectors to a
motorway scheme to cross-examine the Department of Transport’s representatives on the
reliability and statistical validity of the methods of traffic prediction underlying the
Department’s need case for the proposed new roads.

b.  In the course of his judgement Lord Diplock held [page 98] that:
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“,Policy" as a descriptive of depafft men
conduct is a protean word and much confusion has, in my view, been caused by a failure to
define the sense in which it can properly be used to describe a topic which is unsuitable to

be the subject of an investigation of its merits at an inquiry at which only persons with

| ocal i nterests affected by ({ehphasisadidid)e me
[protean = variable OED]
c. Lord Diplock went on to recognise that there exists a wide range of departmental

‘decisions’, from a decision to construct a national network of motorways on the one
hand, which would clearly be a matter of Government policy in the widest sense, to the
exact line to be followed through a particular locality on the other, which would not be
described as Government policy in the ordinary sense of that term.

d.  The House of Lords ultimately rejected the objectors’ challenge to the inspector’s decision
and Lord Diplock observed [pages 100-101] that:

“1 think that the I nspector was fichegdhin |
the design year assessed by a particular method as the yardstick by which to determine
the order in which particular stretches of the national network of motorways should be

constructed was government policy in the sense of being a topic unsuitable for

investigation by individual inspectors upon whatever material happens to be presented to

them at local inquiries held throughout the country. (only the second passage of
emphasis added)

28. The legitimate limits of policy may well end up being an area of challenge in respect of the draft

NPSs.

Pre-application

29. The pre-application stages in obtaining a development consent order represent a major break
with the past. The overriding intention of the legislation is to ensure that detailed matters are
consulted upon and solutions or mitigation negotiated with the local community, landowners,
statutory consultees and local authorities before submission of the application to the IPC. This
paper will focus on the following aspects of the pre-application stages of obtaining a DCO;

a.  Scheme development;
b.  Consultation;
c.  Environmental impact assessment; and

d. Communication with the IPC.
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It is worth noting that section 50 gives both the Secretary of State and the IPC power to issue
‘guidance’ about pre-application procedures. Both have exercised that power. Section 50(3)

makes it a requirement for the applicant to ‘have regard’ to any guidance issued.

Scheme development

Many infrastructure projects undergo considerable scheme development before any application
can be formulated. Scheme development can involve a consideration of alternative forms of
development as well, very often, as alternative locations. Such a consideration may involve an

examination of technical, engineering, environmental, as we as financial factors.

There is an inherent tension in this stage of the process. On the one hand a project team may
well want to identify a clearly preferred development option and in the process reject alternative
options whilst, on the other hand, the objectives of effective community consultation should be

to engage relevant stakeholders before the scheme has become fixed.

The CLG ‘Guidance on pre-application consultation’ states (para 19) that “ | t i's i mpo

where possible, communities are able to participate early, when proposals and options are still
being developed. People need to know that their participation can make a difference. This is
challenging, and means that developers and consultees have to be ready to listen and adapt
their 0 wThe IPCd‘@uadsnce "Note 1 on pre-application consultation stages’ also
recognises that * A bal ance needs to be achieved

which may only be possible after extensive project development work and a less precise

definition which can be amended in the light of consultation. The IPC will expect the balance

bet ween these issues .to be carefully consi

Achieving an appropriate balance between the provision of well developed scheme details and,
at the same time, retaining sufficient flexibility to allow project refinement in the light of
consultation responses, will be a major challenge for many promoters. It will almost certainly
require considerable thought being given to the relationship between the individual stages of

scheme development and consultation.

Consultation
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35. There are a number of elements to pre-application consultation, as follows:

a.  Duty to notify the IPC of the proposed application (section 46);

b.  Duty to consult prescribed persons, certain local authorities, and persons with an interest
in the land etc (section 42);
Duty to consult the local community (section 47);

d. Duty to consult on any preliminary environmental information (section 47 and
Infrastructure Planning (Environmental Impact Assessment) Regulations 2009 reg. 10);
and

e.  Duty to publicise the application (section 47).

36. This paper will focus on two particular aspects of consultation, being
a.  who must be consulted under section 42, and

b.  what should a ‘Statement of Community Consultation’ contain under section 47.

37. Section 42 requires the applicant to consult
a.  Such persons as may be prescribed;
b.  Each local authority that is within section 43;
c. The GLA where the land is within Greater London; and

d.  Each person within one or more categories in section 44.

38. In relation to (a) above, the Secretary of State has prescribed a list of ‘persons’ for the purposes
of section 42(a) in Schedule 1 to the Infrastructure Planning (Applications: Prescribed Forms
and Procedure) Regulations 2009. This list includes bodies, such as, the Regional Planning
Body, Natural England, English Heritage, CABE and the Highways Agency. Some bodies are to
be consulted in all cases and some only on a geographical basis (e.g. the Scottish Executive on

all applications likely to affect land in Scotland).

39. The list of section 43 local authorities under (b) above needs a little more thought. A local
authority is within section 43 if:
a.  the land is within the local authority’s area (section 43(1));
b.  the land is within an immediately adjoining local authority’s area (section 43(2).

BUT for these purposes ‘local authority’ includes both district councils and county councils.
THUS if the land is within the area of both a district council and a county council

Francis Taylor Building Inner Temple London EC4Y 7BY LDE 402 T 020 7353 8415 I 020 7353 7622 L clerks(@ftb.eu.com www.ftb.eu.com



Francis Taylor Building
e both of those authorities must be consulted; as must
e the districts and counties adjoining both of those authorities.

This can give rise to very wide consultation requirements.

40. The requirement to consult the GLA, under (c) above, is straight forward.

41. The section 44 persons, under (d) above, are:
a.  Owners, lessees, tenants or occupiers of the land (section 44(1));
b. A person“ i nt e riretls flawd dr"having a power to sell, convey or release the land
(section 44(2)); and
c. A person who, as a result of the implementation of the DCO, could make a ‘relevant
claim’ (that being a claim under s.10 of the Compulsory Purchase Act 1965 or under Part
1 of the Land compensation Act 1973) (section 44(4)).

AGAIN this can lead to a wide consultation requirement.

42. Thus the section 42 consultation requirements can be onerous and the list of persons to be

consulted needs to be considered carefully.

43. Section 47(1) requires an applicant to prepare a ‘statement’ setting out how it proposes to
consult people living in the vicinity of the land about the proposed application. This is the so-
called ‘Statement of Community Consultation’ (SOCC). By section 47(2), the applicant is to
consult the section 43(1) each local authority (i.e. a local authority where the land is within that

authority’s area) about what is to be within the SOCC.

44. The Secretary of State published guidance on pre-application consultation in September 2009.
The CLG Guidance says little about the contents of any SOCC, although it is clear that it is to
“describe how the promoter proposesopm®ms al¢
(para 26). The IPC has, however, published its own guidance in ‘IPC Guidance Note 1 on pre-
application stages’. The IPC guidance suggests the following ‘additional guidance’ on the
content of the SOCC:
a.  The SOCC should include a succinct summary of the IPC’s role as examining authority

and draw attention to the status of NPSs (IPC Guidance Note 1 para 24).
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b. The SOCC should provide sufficient detail of the project, referring to both positive

benefits to the local community and issues which could be considered negative elements
(IPC Guidance Note 1 para 25).

c.  The applicant should consider whether multiple stage consultation is appropriate and the
SOCC should reflect this (IPC Guidance Note 1 para 26).

d.  The applicant should take account of other major consultation exercises and, if there is to
be consultation on a draft NPS, the SOCC publication and subsequent consultation should

ideally follow the NPS consultation (IPC Guidance Note 1 para 27).

It is important to note, however, that section 47(6)(a) requires the applicant to “ p u b | (rots h ”

advertise) the SOCC in a newspaper circulating in the vicinity of the land. This may have very
real practical consequences for the length of any SOCC. As IPC Guidance Note 1 para 21 notes
“1In practi ce sspblBhingragiirements,ale 8ACC mpay meed to be a concise
d o ¢ u me (@ntphasis’added).

Environmental impact assessment

An SOCC prepared under section 47 must, if the development is EIA development, set out how
the applicant intends to publicise and consult on the ‘preliminary environmental information’
(Infrastructure Planning (EIA) Regs 2009 reg. 10).

a.  Reg. 2 provides that ‘preliminary environmental information’ means information referred
to in Part 1 of Schedule 4 to the IP(EIA)Regs 2009 (i.e. information for inclusion in an
Environmental Statement) which
1. Has been compiled by the applicant; and

ii.  Is reasonably required to assess the environmental effects of the development.

It is clear, therefore, that the applicant must consult the local community under section 47 on
any ‘preliminary environmental information’. Curiously, however, there is no corresponding
requirement to consult the on the preliminary environmental information under section 42 (i.e.
consultation with local authorities etc). [IPC Guidance Note 1 para 17 recognises that there is no

statutory requirement to consult at the section 42 stage on ‘preliminary environmental

information' but states that “ | f very |ittle information

"It also points out that para 92 of the CLG Guidance is wrong on this point and will have to be amended.

Francis Taylor Building Inner Temple London EC4Y 7BY LDE 402 T 020 7353 8415 I 020 7353 7622 L clerks(@ftb.eu.com www.ftb.eu.com

(



48.

49.

Francis Taylor Building

authorities, statutory consultees, landowners and others at the s42 stage, the ability to
demonstrate comments have been taken into account in developing the proposal could be
hampered. The promoter is of course encouraged to carry out on-going consultation with
statutory consultees before submitting its application to the IPC; this will assist the promoter to
compl y wi t h Thustapplicaatstaf strdngly eyicoutaged to submit any ‘preliminary

environmental information’ to section 42 consultees.

Communications with the IPC

The IPC is clearly keen to engage with prospective applicants and encourages dialogue. Indeed,
it is given an express statutory power to do so by section 51 of the 2008 Act. Applicants should
note, however, that the IPC regards these exchanges as open and publishes them on in an advice

log on its website.

Application

Documentation

The application documentation is prescribed by the Infrastructure Planning (Applications:
Prescribed Forms and Procedure) Regulations 2009 (the APFP Regs).
a. reg 5(1) provides that an application for an order granting development consent must be
made in writing in the form set out in Schedule 2 to the regulations.
b.  Reg 5(2) sets out the list of documents which must accompany the application, which will
include
1. any Environmental Statement
ii.  the draft proposed order
iii.  an explanatory memorandum
iv.  where applicable, the book of reference (i.e. the document containing the names of
landowners and occupiers etc)
v.  any flood risk assessment
vi. areport relating to European sites allowing the Commission to make an appropriate
assessment
vil. any statement of reasons to support the compulsory acquisition of land

viil. aland plan
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x.  other plans (e.g. showing new, altered or stopped up highways)

xi.  any other documents prescribed in relation to specific types of project

Xil.

any other documents considered necessary to support the application.

50. Both CG and the IPC have produced guidance on the preparation of applications.

Overall timescales from application to decision

51.  Overall timescales for large panel cases based on
a. PA 2008; and
b.  the CLG Impact Assessment.

Event PA 2008/ | Prescribed period | Assumed period Running
SI (if any) (weeks) total (weeks)
Application 0 0
Acceptance of $.55(2) Within 28 days of (say) 3 3
application by EA receipt of
application
Notice of 5.56 Deadline for receipt (say) 6 9
acceptance of of “relevant
application and representations”
notification of (s.102(4)) not less
deadline for receipt than 28 days from
of relevant reps re notice of acceptance
objections/interest
in land
Initial Assessment | s.88 and Within 21 days from (say) 3 12
of issues by EA Procedure end of period
Rules (rule | notified under s.56
5)
‘Preliminary s.88 and At least 21 days (say) 5 14
Meeting’ Procedure notice of preliminary
Rules (rule | meeting [normally
6) within 6 weeks from
end of period
notified under s.56
— Examination
Guidance para 49]
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Examination

s.98

Complete
examination within
6 months of last day
of preliminary
meeting

(say) 24

38

Decision

s.107

Decision within 3
months of end of
examination

(say) 12

50

Examination

Typical length of a large panel examination

52. This assessment is based on the CLG Impact Assessment Annexes table K:

Event Assumed period Running total (weeks)
(weeks)
Time for written reps (say) 3 weeks into 3
examination
IPC probe written representations and (say) 3 weeks after 6
require response to questions written reps
Comments of other parties to written (say) 3 weeks after
representations written reps
Local Authority ‘local impact report’ (say) 6 weeks into
examination
Response to questions from EA on ‘local (say) 3 weeks from 9
impact report’ receipt of LIR
IPC analysis of evidence (say) 2 weeks towards 11
end of examination
Additional time for “notification Impact Assessment 21

arrangements, management of hearings
and other secretariat functions” (Impact
Assessment Annexes table K)

suggests 50 days for
‘Large Panel Cases’

[Impact Assessment
Annexes table K gives
the total time for a
typical ‘Large Panel
Case’ as 35 working days
+ 50 working days = 85
working days (17 weeks)
and so implies some
overlap between this and

previous ‘events’]
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53. No time estimate for typical ‘hearing’, but Impact Assessment table 4 suggests total (average)

time input for Counsel to IPC at 3.4 days per ‘Large Panel Case’

54. Typical length of examination (based on Impact Assessment Annexes table K and pp143/4)

Examining Working days Percentage of cases | Number of cases
Authority (based on CLG
estimate of 45 a
year)
Single Commissioner 47 30% 13
Normal panel 65 60% 27
Large Panel 85 10% 5

Interested Party / Affected Person

55. IPs and APs have important rights within the examination process

a.  s.88(3)—invited to preliminary meeting
b.  Procedure Rules (rule 7(2)) — sent notes of preliminary meeting
c.  Procedure Rules (rule 8(2)) — notified of timetable for examination
d.  s.89(4) — informed of any ‘procedural decisions’ made by EA
Procedure Rules (rule 10) — participation in written reps procedure
f. Procedure Rules (rule 13(3)) — notification of date, time and place fixed for hearings

g ss8.91(3), 92(4) and 93(3) — entitled to make oral reps at hearings

56. Definition of ‘interested person’
a.  s.102(1) — person is ‘interested party’ if
1. applicant
ii.  statutory party
1. see IP Regs (reg 3 and Schedule)
2. includes ‘affected person’ (IP Regs reg 3(b))
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a. [see also ss.59 and 92 and Examination Guidance paras 37-40 re APs —
persons interested in land to which compulsory acquisition request
relates]

b.  so AP is ‘statutory party’ which is, in turn, an IP

iii.  relevant local authority
1. s.102(5)

a. means (i) the local authority for the land in respect of which the
application is made, and (ii) any local authority with a common
boundary with that local authority

iv.  GLA if in Greater London
v.  Person who has made “relevant representation”
1. s.56(4) and 102(4)(c) — representation received following notification of
accepted application
2. Procedure Rules (rule 3(1) — ‘relevant rep’ must be received by time specified
in s.56 notice, or may be disregarded
3. a ‘relevant representation’ must be in the form of a ‘registration form’ which

must include the information set out in IP Regs reg 4 including® an out | i

the principal submissions which the person proposes to make in respect of the

appl i drgd@@n’

a.  see also Examination Guidance paras 27-36 re ‘relevant reps’

b.  [cf ‘written reps’ (Procedure Rules (rule 2(1)) see later)]

57.  ‘Other persons’
a.  EA may permit ‘other persons’ to
1. make written reps —Procedure Rules (rule 10(3))

ii.  make oral reps at a hearing —Procedure Rules (rule 14(10))

Written Representations

58. The Examination Guidance (para 79) anticipates at least two rounds of written material being
a.  relevant reps (s.56(4))
b.  written reps (5.90)
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Definition of ‘written representations’ (Procedure Rules (rule 2(1)))

a.  “full particulars of the case which a person puts forward in respect of an application and

includes any supporting evidence or documents” (emphasis added)

EA must give at least 21 days’ notice of date by which written reps required —Procedure Rules

(rule 10(2))

Written rep shall identify (Procedure Rules (rule 10(4)))

a. “those parts of t he awpWiicictletagra and those pastp € C
with which they do not agree, and must
i “appl i dnaludds Gpatd’ of an application, documents accompanying and

application and any amendments to an application (rule 2(1))
ii. “speci f i emeansmaatteis gpecsdidd in SS direction under s.113(3)(a)
(intervention by SS in examining and determining an application)
b.  ‘supporting evidence’ to include
i. data, methodology and assumptions used to support submissions (Examination

Guidance para 84)

EA can ask written questions about matters contained in reps and require additional information

about matters contained in reps (Procedure Rules (rule 10(6)))

EA shall provide all IPs with the opportunity to “ ¢ 0 mmemahy’ written representation

relevant to the examination (Procedure Rules (rule 10(5)))

Hearings
3 types of hearing
a.  Specific issue hearing (s.91)
1. held where EA decides that necessary to have oral reps to ensure

1. adequate examination of the issue, or
2. that IP has adequate opportunity to put its case (s.91(1))
1. all IPs entitled, subject to EA powers of control over conduct, to make oral reps

(s.91(3) and Examination Guidance para 92)
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possible use of concurrent sessions having regard to ability of IP to participate

(Examination Guidance para 93)

b.  Compulsory Acquisition hearing (s.92)

1.

11.

iil.

held where any AP notifies EA that wants compulsory acquisition hearing to be held
(s.92(2))
the applicant and each AP is entitled to make oral reps (s.92(4) and Examination

Guidance para 95)

EA may choose to consider all requests for authorisation of compulsory acquisition of

land at single hearing or at separate hearings (Examination Guidance para 93)

c.  Open-floor hearing (s.93)

1.

il.

held where any IP notifies EA that wants open-floor hearing (5.93(2))
all IPs entitled, subject to EA powers of control over conduct, to make oral reps

(s.93(3) and Examination Guidance para 98)

65. Procedure at hearings

a.  programming the hearing

1.

11.

EA to determine the order in which parties heard, although “expected in most cases

the applicant will give evidence first and will have final reply” (Examination
Guidance para 101)

EA will usually try to allocated “ @ speci fic amount of t
repr es e antl shduld ensars that timetable agreed allows “ r eas onab |

for persons to make oral reps (Examination Guidance para 101)

b. witnesses

1.

ii.

persons who are entitled to appear at hearings do not have an automatic right to call
witnesses to corroborate their evidence (Examination Guidance para 110)
EA may permit any person, other than IP, to make oral reps at hearing (Procedure
Rules (rule 14(10))
1. thus EA has discretion to allow witnesses (other than IPs themselves)
2. allows EA to invite witnesses itself, or on behalf of parties who request it, * 1 f i
considers it necessary to ensure adequate examination of an issue or that an
Il nterested party has a f ai(Bxamigatioa n c

Guidance para 107)
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3. where a request is received from an IP to allow an expert witness to take part in

the examination of an application, “ t h e request shoul

unr e as @hxamindtion Guidance para 110)
c.  scope of oral representations
1. at the start of the hearing the EA must identify the ‘matters’ to be considered and
any ‘matters’ on which the EA requires “further explanation” from persons entitled
or permitted to make oral reps (Procedure Rules (rule 14(2))
ii.  any oral evidence must be based on either the relevant or written reps made by the
person by whom or on whose behalf the oral reps are given (Procedure Rules (rule
14(3))
1. where relevant or written reps are over 1500 words the person by whom they
were made must prepare a summary
a. [NB this implies that a single person would have to speak to any relevant
or written rep]
iii.  nothing in rules 14(2)/(3) precludes a person from referring to issues which they
consider relevant to the examination but which are not issues identified by the EA or
included in their relevant or written reps (Procedure Rules (rule 14(4))
d.  questioning of witnesses
1. the EA is responsible for oral questioning of a person giving evidence except where

the EA considers oral questioning by another party is necessary to ensure

. “adequate testing;oof any representa

2. “that a person has a f ai rs949h ssaatse
Procedure Rules (rule 14(5)))
a. the EA (or its legal representative) will “ pr ob e, t e sthe
evidence through direct questioning of persons making oral reps
(Examination Guidance para 105)
ii.  normally parties will be asked to summarise their case (as made in their relevant
and/or written reps) and then be questioned on evidence put forward to support their
case Examination Guidance para 105)
iii. EA should® car ef ul | wequestsotancsoss-axening and ensure parties not

denied opportunity to
compl et e (Exhnenatibn Gaidargeepdra 108)

Francis Taylor Building Inner Temple London EC4Y 7BY LDE 402 T 020 7353 8415 I 020 7353 7622 L clerks(@ftb.eu.com www.ftb.eu.com

t

ask quest i onreguirég answew lini oedér tot h €



Francis Taylor Building
1.  party can challenge decision not to allow questioning by claim for judicial
review (Examination Guidance para 108)
2. where one party has been permitted to cross examine, there is no reciprocal
right to cross examine that party (Examination Guidance para 108)

iv. the EAisto definethe* amount of ti me alahddweadteo:r
whi ch qgquest i onandsigpuldbdpeparkddo intereeheaoterdotce this
(Examination Guidance para 109)

v.  the EA may refuse to permit questioning, or require it to cease, in order to protect
the timetable referred to in rule 8 (Procedure Rules (rule 14(6))

e.  speeches

1. in most cases the applicant will give evidence first and “* h av e trigl of f i |
r e p (Esarhination Guidance para 101)

1. this appears to suggest that there will be closing submissions at the end of

hearings

Decisions

66. Timetable
a.  decision-maker is under duty to decide the application within 3 months of period starting

with end of examination (or date on which SS receives report) (s.107(1)/(2))

67. Requirements of other legislation
a.  where a development consent removes the requirement for consent under some other
consent regime, the decision-maker may be required to have regard to the requirements of
that other consent regime (s.104(2)(c) and 105(2)(b) and the draft Decisions Regs)
1. e.g. a development consent for development affecting a listed building must have
regard to the desirability of preserving the listed building or its setting or any

features of special architectural or historic interest

68. Decisions of Panel or Council
a.  s.104(3) — duty to decide in accordance with NPS except to extent s.104(4)-(8) apply
1. s.104(7)-“ Thi s section applies i f Meluders® an

i mpact of the proposed devel opment wo
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69. Decisions of SS

a.

where no NPS has effect in relation to the development the SS has the function of
deciding the application (s.103(1))
s.105 (decisions of SS) sets out those matters that the SS shall have regard to in deciding
an application
1. must have regard to
1. anyLIR
2. matters prescribed in the draft Decisions Regs
3. any other matters “important and relevant” to SS’s decision
ii.  there is no equivalent of s.104(3)-(8) (incl duty to balance benefits and impacts
under s.104(7))

1. BUT as a matter of general public law the SS must act reasonably

70.  Compulsory purchase

a.

s.122(1) - decision-maker must be satisfied that the conditions in subs.(2) and (3) are met
including
1. land mustbe “ r e q u forrdezetbpment

ii. mustbe® compel |l i ng case fdaraequitingthelapdu bl i ¢

Legal challenges

71.  The Planning Act 2008 does not create a right of ‘statutory review’ as exists in other similar

legislation (e.g. section 288 of the Town and Country Planning Act 1990; section 22 of the

Transport and Works Act 1992), but preserves the common law right of judicial review, within

specified time limits, for the ‘decisions’ listed in section 118.

72.  Section 118 applies to an application for judicial review to challenge:

a
b.

C.

i

A decision of the IPC not to accept an application for a DCO;

A decision granting a DCO;

A decision refusing the grant of a DCO;

A decision in relation to an error or omission in the DCO, or in a document recording a

refusal of a DCO;

Francis Taylor Building Inner Temple London EC4Y 7BY LDE 402 T 020 7353 8415 I 020 7353 7622 L clerks(@ftb.eu.com www.ftb.eu.com

n t



73.

74.

75.

76.

Francis Taylor Building

e. A decision to make a non-material change to a DCO;

f. A decision to make a material change to, or revoke, a DCO; and

g.  Anything else done, or omitted to be done, by the Secretary of State or the IPC in relation
to an application for a DCO.

In the case of each of the above decisions, section 118 sets a 6 week time limit for the bringing
of any challenge by way of judicial review and specifies from when that 6 week time limit is to

run.

The last ‘decision’ in the section 118 list needs further consideration. Section 118(7) provides
that a court may entertain proceedings for questioning “ anyt hi ng el se d
done, by the Secretary of State or the Commission in relation to an application for an order
granting dev e if@pbroeht by a clabnnfa @dicial’review and (b) the claim
form is filed within 6 weeks of the ‘relevant date’. By section 118(8) the ‘relevant date’ means
(a) the date the application is withdrawn, or (b) the date the order (or if later the statement of
reasons) is published, or (c) the date the statement of reasons for refusal in published.

a.  Sections 118(7)/(8) do not apply in relation to (a) a failure to decide an application, or (b)

anything which delays (or is likely to delay) the decision on the application.

Section 118(7) may have profound implications. It would appear to catch almost any ‘other’ act
or omission by the Secretary of State or the IPC, but it makes it clear that the period of challenge

runs for 6 weeks from the grant or refusal of the application for the DCO. Thus, for example,

o

para 108 of the CLG Guidance on Examinations states that ©* An i nt er est ed

aggrieved by a rejection of their request to be allowed to question persons making oral

representations may chal |l enbyea dfb@imboxjadivial n i 1

r e v i Baawwolld appear to be a ‘decision’ of the IPC in relation to an application for a DCO
and so, not falling within any of the other section 118 categories, would appear to fall within
section 118(7). The effect of that section, however, would appear to be that the decision to
challenge the decision not to allow cross-examination could not be made until after the grant or

refusal of the DCO; that would be a very unwelcome outcome.

Section 118(7) may well form an early battleground in the history of the IPC.
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Conclusions

77. As the new Planning Act 2008 system begins to accept applications, very practical issues will
begin to emerge. This will challenge those advising clients to both anticipate problems and
come up with appropriate solutions. Hopefully this paper will have highlighted some examples

of both.

The oral presentation including answers given in any question and answer session (“the presentation”) and this accompanying paper are
intended for general purposes only and should not be viewed as a comprehensive summary of the subject matters covered. Nothing said
in the presentation or contained in this paper constitutes legal or other professional advice and no warranty is given nor liability accepted
for the contents of the presentation or the accompanying paper. Michael Humphries QC and Francis Taylor Building will not accept
responsibility for any loss suffered as a consequence of reliance on information contained in the presentation or paper. We are happy to
provide specific legal advice by way of formal instructions.

Community
Legal Service
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