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1.
Although the substantive hearing in Hertsmere Borough Council v Harty and Others TLR 9/11/2001 has been reported, as yet the interim decision of the Court of Appeal in that matter on 21 June 2001 has not. This is unfortunate, since the judgement was notable in a number of respects, - not least in that it provided a rare example of the Court of Appeal setting aside grounds of appeal for which it had previously granted permission. The decision also gives guidance as to the importance of counsel taking a careful note of judgement.

2.
The matter concerned the use of land by individuals dwelling in caravans in breach of planning control. One of the caravan dwellers, Mr Harty, was himself the owner of the land in question. The local planning authority made an application under section 187B of the Town and Country Planning Act 1990 to Judge Brunning, sitting as a Deputy Judge of the High Court. The judge granted an interim injunction, requiring that the defendants remove the caravans stationed on the site, and not permit further such use of the land without planning permission.

3.
On receipt of the order, made on 13th March 2001, the defendants set out to appeal it. However, the time limit for such appeal was only 14 days, with the result that when filing his notice of appeal, counsel for the appellants was not in possession of a transcript of the judgement. Instead, he relied upon a handwritten note which had been prepared by his solicitor, and which he submitted without having gained the approval opposing counsel. Unfortunately, as a record of the judgement given, the note was insufficient. 

4.
The application for permission duly came before Sedley LJ, who having assessed the “judgement” of Judge Brunning, decided the matter on the papers and granted permission to appeal on the four grounds stipulated in the notice. 

5.
The local authority made an application to set aside the grant of permission, under CPR Rule 52.9(2), which was heard on 21st June. By this time, a full transcript of the judgement of 13th March was available. This was placed before Sedley LJ, who had been listed to hear the application with Sir Murray Stuart-Smith. The former stated:

“The power to set aside a grant of permission…requires a compelling reason for so doing. I would remind those thinking of making such applications, as the note in the White Book reminds them, that this is not an opportunity to have an early shot at knocking out a weak appeal or an appeal which is now thought to be weaker than it once was. But it must be the case that if a respondent can show the court that the judge was misled by an appellant, not necessarily deliberately, into giving permission to appeal, that may well be a compelling reason within the rule” (see paragraph 2).

6.
Having made this observation, Sedley LJ went on to state that, as regards the present case:

“..[T]he judgement of Judge Brunning which we have now seen...is a very full and clear judgement running to 14 pages, and a very different thing from the one from which I was working”.

7.
The two judges set out to re-determine whether or not permission should be granted, in light of the contents of Judge Brunning’s actual judgement. Having reviewed the matter, the court held that in the light of the full transcript of the judgement below, two grounds were no longer properly arguable, but that permission to appeal should not be set aside in respect of the remaining two grounds, subject to one of them being amended. Sedley LJ also set out the nature of counsel’s and solicitor’s duty to the court, stating:

“The want of an adequate note is a breach of both counsel’s and solicitor’s obligations. It needs to be said very clearly that both counsel and solicitor (but if counsel is there, primarily counsel) have an obligation to take the fullest possible manuscript note of a judgement even where it is known that an official transcript will eventually be available, precisely because of the possibility that a decent note of the judge’s reasons will be required before the transcript can be provided” (see paragraph 5).

8.
Sir Murray Stuart-Smith also gave his thoughts on the failure to provide the court with a proper record of the earlier judgement, stating:

“I just add a word or two on what I regard as the importance of a proper and adequate note of the judgement being submitted to the Lord Justice who is charged with the responsibility of granting or refusing permission to appeal. It is the single most important document in the case. It is therefore of crucial importance that the note, if it is a note (and it very often is) in urgent appeals where there is not time to get a full transcript, accurately and as fully as possible records what the judge has said.

In my judgement the note in question here lamentably failed to do so. It ought not to have been submitted in that manner without reference to the other side or without counsel looking at his own notes and seeing that it was a proper and full note. In my view the problem here has stemmed very largely from that failure to perform that duty” (see paragraphs 20 & 21).
9.
As was indicated by both their Lordships, there is indeed a duty imposed upon advocates by the CPR in respect of the recording of the judgement of the court. It is set out in CPR 52PD-5.14, and states:

“Advocates’ brief fee (or, where appropriate, refresher) fee includes:

(1) remuneration for taking a note of the judgement of the court

(2) having the note transcribed accurately;

(3) attempting to agree the note with the other side if represented;

(4) submitting the note to the judge for approval where appropriate;

(5) revising it if so requested by the judge,

(6) providing any copies required for the appeal court, instructing solicitors and lay client; and 

(7) providing a copy of his note to an unrepresented appellant”.

10.
This is a straightforward direction, and appears to impose reasonable responsibilities on parties’ representatives. Further to that instruction, CPR 52PD-5.12 states:

“When judgement was not officially recorded or made in writing a note of the judgement (agreed between the appellant’s and respondent’s advocates) should be submitted for approval to the judge whose decision is being appealed. If the parties cannot agree on a single note of the judgement, both versions should be provided to that judge with an explanatory letter. For the purpose of an application for permission to appeal the note need not be approved by the respondent or the lower court judge”.

11.
It is even more important for an advocate to be sure that his note is accurate when he is not showing it to the lower-court judge or his opponent in accordance with that practice direction. There is unlikely to be much risk to counsel if he can be absolutely confident that the note of the judgement is entirely accurate. When, however, he is not so confident then the Court of Appeal’s observations (in particular those of Sir Murray Stuart-Smith) indicate that he should approach his opponent before submitting the note. Prudence, experience and the spirit of cooperation promoted by the CPR would suggest that counsel should make every effort to agree on its contents. If time does not permit he should send in the note of the judgement with a rider to the court that times has not allowed a chance to agree the note but that the response of the opposing counsel will be communicated to the court in due course. 

12.
In any event, whatever may be contained in the various practice directions, the Court of Appeal is clearly of the opinion that the duty of an advocate to make a record of judgement, is an important one. Failure to be able to provide an appellate court with a note of judgement will very likely result in castigation of the advocate concerned.

13.
Before leaving the Hertsmere case, it seems appropriate to draw attention to another remark of Sedley LJ made in the course of his judgement of 21st June. In setting out the background to the matter, his Lordship made the following observation, namely that:

“In answer to the question “Does your claim include any issues under the Human Rights Act 1998?” The local authority has ticked the “No” box, something which seemed to me to be remarkable in the light of the Chapman case, until Mr McCracken [counsel for the respondent] pointed out that the question is perhaps unfortunately phrased in that it would do better to say “involve” rather than “include”” (see paragraph 4).
14.
This is an ambiguity which rears its head on every occasion where the claimant does not propose to rely on human rights arguments, but it is foreseeable that the defendant may wish to do so. In the Hertsmere case, the local authority did not propose to raise any such issues,- indeed as a public body it has no human rights - so therefore was correct in answering the question that its claim did not “include any issues” to which the HRA might apply. Had the question been phrased so as to inquire whether either party was likely to raise human rights arguments, then the answer could have been different. To avoid future misunderstanding, it would surely be sensible to change the wording of the question, - perhaps in the terms suggested by Mr McCracken.

