The courts all too frequently leave the general public bemused at their verdicts’ apparent lack of rhyme or reason. Earlier this Summer the High Court handed down a judgement of the sort that leaves the layman shaking his head, and wringing his hands at all the injustice in the world. 

After all, it seemed that a local planning authority had interfered to prevent an individual from taking reasonable steps to protect his property from thieves. When that individual appealed to the courts, far from championing the rights of the downtrodden homeowner, Mr Justice Forbes had instead upheld the local council’s right to meddle. What could be the justification for such a decision?

The case of Hamid Sabi v The Secretary of State for Transport, Government and the Regions, and the London Borough of Barnet hinges on a set of security gates installed by Hamid Sabi at his home in north London. The house is a large, attractive property that has been the object of burglars’ attentions on more than one occasion in recent years.

Most recently, Sabi’s wife and sister had been robbed in the grounds of the property. This proved the final straw for Mr Sabi, who wished to take action to guarantee the safety of his family and home. He installed steel gates to provide a significant obstacle to anyone seeking to enter the property uninvited. 

However, such a step constituted “development”, for which planning permission was required from the London Borough of Barnet. Sabi had not thought to secure permission for the gates before erecting them. When the unauthorised development was brought to the attention of that authority, it issued an enforcement notice requiring that the gates’ removal. 

Sabi’s response was to apply for retrospective permission, but his application was rejected. He appealed against the decision of the Council, only for a planning inspector to reject his challenge once again. Undeterred, he pursued the appeal in the High Court, resulting in the decision of Mr Justice Forbes. The Judge rejected the appeal and decreed that the gates must come down.

At first blush, it does indeed seem that Sabi has been ill-treated by the authorities. After all, his motive for installing the gates was a legitimate one. Furthermore, the gates themselves are not obviously offensive. Indeed the Inspector went so far as to comment that they were “of a restrained design”. How is it then, the layman asks, that Sabi’s case was not more favourably received?

His plight appears all the more tragic, when you consider that gates are very often outside the control of the local planning authorities. The General Permitted Development Order 1995 expressly identifies:  

“The erection, construction, maintenance, improvement or alteration of a gate, fence, wall or other means of enclosure”

as exempt from the requirement of planning permission.

However, the relevant section continues with the proviso that:

“any gate, fence, wall or means of enclosure erected or constructed adjacent to a highway used by vehicular traffic”

that would exceed one metre above ground level is not exempt from the requirement of planning permission. Since the gates at the property are indeed “adjacent to a highway” and exceed the one-metre height limit, they do not fall to be classified as “permitted development”.

The stipulation proved something of a stumbling block for the householder. After all, his intention was to provide an obstacle to would-be robbers, or at the very least a meaningful deterrent. Only the most Lilliputian of thieves would fail to clamber over a gates one metre high, so they could have only limited security worth.

This need not have been the end of the matter, since planning permission for gates in excess of the stipulated height is frequently forthcoming from authorities. However, this home lies in a designated Conservation Area. Section 72 of the Planning (Listed Buildings and Conservation Areas) Act 1990 requires that:

“Special attention should be paid to the desirability of preserving or enhancing [its] character or appearance”.

The authority and the Inspector who heard the original appeal, concluded that the gates had an adverse impact on the Conservation Area, and that such impact was not outweighed by the prospect of crime prevention. In determining the appeal against the Inspector’s decision, Mr Justice Forbes found that the Inspector was entitled to make such a finding. 

In any planning decision, there are competing influences that must be considered. While the reduction of crime figures is desirable, it is only one consideration amongst many. The local planning authority is charged with preserving the character and appearance of designated Conservation Areas. In acting to prevent Hamid Sabi installing his security gates, the London Borough of Barnet did no more than carry out this remit. 

The Inspector was similarly required to come to his decision having had regard to all relevant matters. He had to consider the effect that permission for the gates would have on future applications in the area. His view that “allowing the retention of the gates would render the area vulnerable to a piecemeal erosion of its appearance by similar proposals” was one of a number of factors militating against permission. 

Lastly, there is the role played by Mr Justice Forbes. It was not his task to evaluate the merits of the case, or to state whether he would have reached a different decision. The Judge’s role was limited to assessing whether the Inspector had erred, and to determine whether he had been entitled to reach the decision that he did. 

This may not be the end of the affair. Although refused permission to appeal to by Mr Justice Forbes, the appellant has indicated that he intends to take his case to the Court of Appeal and, if necessary, the European Court of Human Rights. The evaluation of all these concerns is a matter for an Inspector’s discretion; and so long as the decision is reasonably and lawfully reached, the courts cannot interfere.
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