The prospect of new development in a residential area, is often unwelcome to those already living in the neighbourhood. This is especially the case when the proposed development site is an area of open land, which local inhabitants consider to be a local amenity. Aghast at the thought of its loss, residents will typically make representations at the ensuing public inquiry in an attempt to prevent a grant of planning permission for the project. This course of action may, or may not, be sufficient to keep the developers at bay.

However, even in the event that a permission is granted, that is not necessarily the end of the matter, since there exists an alternate means of frustrating the development; namely making an application for registration of the site as a town or village green. Should the application be successful, registration will prevent the owner from building or developing the site in any way that might interfere with the freedom of local inhabitants to use it. 

The basic provisions governing the registration of land as a town or village green, are contained in the Commons Registration Act 1965, as amended by the Countryside and Rights of Way Act 2000. Section 22(1) of the 1965 Act now defines land as capable of registration:

“…if it is land on which for not less than twenty years a significant number of the inhabitants of any locality, or of any neighbourhood within a locality, have indulged in lawful sports and pastimes as of right, and either-

(a) continue to do so, or

(b) have ceased to do so for not more than such period as may be prescribed, or determined in accordance with prescribed provisions”.

As is immediately apparent, these are demanding provisions to fulfil. For an Applicant is required to satisfy the registration authority not only as to the type of activities carried out on the application site and the period during which those activities have been engaged in, but also the origin and number of the people engaging in those activities and the manner in which they have engaged in them. As such, there are considerable hurdles for an Applicant to overcome before he will succeed in an application for registration.

However, in recent years local authorities have been in receipt of a growing number of applications for ‘green’ registration. This is due in no small part to the decision by the House of Lords in R v Oxfordshire County Council, ex parte Sunningwell [2000]1 AC 335. That case proved something of a watershed, since in giving the leading judgement, Lord Hoffman accepted the findings of Carnwath J in R v Suffolk County Council ex parte Steed (1995) 70 P&CR 487, so adopting a very broad interpretation of the phrase “sport or pastime” for the purposes of the Act. In addition his Lordship made further concessions to Applicants in respect of the requirement that use of a site be “as of right”.

The decision in Sunningwell did not of itself spell disaster for landowners objecting to registration. As is evident from the statutory extract above, there were other hoops through which an Applicant had still to jump before he could make a successful application. However, the recent decision of Sullivan J. in the case of R v Staffordshire County Council ex parte Alfred McAlpine Homes Ltd (17th January 2002, Unreported) has dealt further blows to a landowner’s ability to successfully object to an application.

The matter concerns a field of some 20 acres, which lies adjacent to the town of Leek in Staffordshire. The field, known locally as Ladydale Meadow, was allocated as a proposed housing site in the Staffordshire Moorlands local plan, which was adopted in 1998. The owners of the field, McAlpine Housing, applied for planning permission for 58 dwelling houses in 1999. Though the District Council failed to determine the application, permission was granted on appeal on 30th June 2000. 

However on 27th October 1999, a Mr Brown and a Ms Kerr had lodged an application on behalf of local residents to register the Meadow as a town or village green, in an attempt to frustrate the development. A public inquiry was held by Mr Vivian Chapman, following which he made a recommendation to the Council in his report of the 25th April 2001, that:

“…the registration authority should accede to the application in relation to the land defined … above but should reject the application in relation to the rest of the application land”.

The nature of this recommendation was a matter of some significance; the reason being that neither statute nor regulations confer on a local authority the right to accede  to part of an application. The authority is empowered only to reject the application or to amend the register to include the total area of the application site.

This situation is in direct contrast to that concerning applications to amend the Commons Register. Section 6(1) of the 1965 Act bestows an express power on a Commons Commissioner to accede to an application in part, should he think fit. The section reads:

“The Commons Commissioner to whom any matter has been referred under section 5 of this Act shall inquire into it and shall either confirm the registration, with or without modifications, or refuse to confirm it…” 

The absence of an equivalent provision in respect of town or village greens had led to the general presumption that a Local Authority did not have the power to make a qualified acceptance of an application for registration. Accordingly, it was felt that an objecting landowner did not need to knock out an application in its entirety. It was sufficient for him to demonstrate that any one part of the application site could not be registered as a town or village green. It did not matter how meritorious the application in respect of the remainder of the site. The application had to stand or fall in its entirety, so that if an Objector were able to knock out merely one “leg” of the application, the whole edifice came crashing down.

Accordingly, the Objectors in the Staffordshire case appealed the decision of the District Council to register part of the application site in accordance with the recommendation of Mr Chapman. However, Sullivan J was not persuaded to quash the decision of the Council. In approving its approach, he observed:

“Does the council have power to register a smaller area than applied for? It is perfectly true that there is no express power in either the Act or the Regulations to register a smaller area of land…The Regulations require that the application must be in a particular form, and the form requires that the land the subject of the application should be identified. However, it has to be recognised that those who make applications for registration are not necessarily expert cartographers. Plainly they will not have the benefit, as the inspector did, of being able to consider all of the relevant evidence for and against registration of a particular parcel of land” (paragraph 79). 

In dismissing the action for judicial review in respect of that particular point, Sullivan J. stated:

“Provided the registration authority does not step outside the boundary of the application and provided the landowner, tenant and occupier have had ample opportunity to make their representations, it is difficult to see why, as a matter of common sense the registration authority should not be able to register a lesser area, provided it is not substantially different from that which has been applied for. There is no substantial difference here only a more accurate definition of the boundaries in the light of all of the evidence. I accept…that it is very implicit in a application to register an area of land what the applicant is saying that each and every part of that land is registerable as a town or village green, It would be quite artificial to require an applicant to split up the application site into a number of smaller parcels” (paragraph 82).

In effect, Sullivan J has presumed an intent on the part of Parliament, and conferred a power on local authorities to use their discretion to make whatever amendment to the register seems most apposite to them. One might think there no significance in making such a presumption. For, in the event that an Inspector rejected an application on the grounds that a portion of the application site was wrongly included, one might think the Applicant would need only to make a fresh application which omitted that portion. However, this argument ignores the reality that as soon as a landowner receives notification of an application, he may erect fences to prevent access to the site, or signs which make any access permissive. In the event that an Applicant is compelled to make a fresh application, he will stumble on the obstacle that the new period of twenty years, stipulated by the 1965 Act, will include those months since the earlier application, during which time access to the site has been either not “as of right”, or instead not practicable at all. For this reason, the decision of Sullivan J is clearly of importance.

Similarly important was the learned judge’s decision not to overrule the Inspector’s finding that a “significant number of the inhabitants” of the neighbourhood had made use of the application site during the 20 year period. Evidence of use of the site for the period was largely provided by six witnesses. These six did speak of having seen other people using the site as a town or village green, but counsel for those objecting to the application argued that such a number could hardly be said to be “significant” for the purposes of the Act. Nevertheless, Sullivan J stated that:

“I do not accept the proposition that significant in the context of section 22(1) as amended means a considerable or a substantial number. A neighbourhood may have a very limited population and a significant umber of the inhabitants of such a neighbourhood might not be so great as to be properly described as a considerable or a substantial number … what matters is that the number of people using the land in question has to be sufficient to indicate that their use of the land signifies that it is in general use by the local community for informal recreation, rather than occasional use by individuals as trespassers” (at paragraph 71).

As yet this latter finding remains provisional, since it is due to be contested before the Court of Appeal in autumn of this year. However, it appears unlikely that the Court will overturn the decision, but will instead state that the matter of “significance” of use is one of fact and degree, to be determined by the Inspector on the facts of each particular case.  Such a decision would further weaken the ability of a landowner/developer to object to an application. It would have the effect of interpreting “significant” as anything more than “insignificant” or “de minimis”. 

These findings by no means render landowners unable to resist successfully applications for registration. There still exist numerous other avenues of attack, to the extent that the odds remain in favour of those objecting to registration. However, the fact remains that in permitting local authorities to accede to parts of applications,  and by his interpretation of  the term “significant”, Sullivan J has struck  significant blows on behalf of those seeking to register land as town or village greens. It will be interesting to observe the impact that his decision has on this most emotive of planning issues. 
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� Further guidance concerning the registration is provided by the Commons Registration (New Land) Regulations 1969





