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Law

Charles Mynors talks to John May on the eve of the publication of
his book, The Law of Trees, Forest and Hedgerows, which is set

to become a new standard text.

“There is incvitably this conflict between
people and trees. It's not the trees that
cause the problem, it’s the people at the
bottom of them. People say rees are
beautiful. Fine. But people also say that
trees fall over and hit things, they foul
up foundations, they drop leaves and
tnake paths slippery they get in the way
of vehicles, or theyre just in the way of a
bypass or new housing development or
something that they want to build. You
have this inherent conflict”

“Trees have been catssing problems
for years and years and years, probably
more than almost any otber single thing
known to the law. Certainly, longer than
angthing else. Therefore there has been
awhole selection of reported cases from
the courts which nobody's really put
together since 1914, whep the last book
on the subject — The Lnw of Forestryby
RW. Atkin, a surveyor and barrister —
swas published. The one before that was
Legal and Equitable Rights and Liabiliies
a5 fo Trees and Woods by Richard Davies
Craig, published in 1866.

Those books were of less use than 1
expectad they would bewhen 1was
wriling mine, because the law has
changed so much since that time. The
first Forestry Act,for instance, was in
1919. The law of negligence, and the
duty of care to neighbouss, is an inven-
tion of the 1930s. The first root damage
claim in this country, as opposed (o
Ireland, wasnt decided until 1939, And
of course tree presersation orders were
ot widely used until after 1948.

The Common Law

At the beginning of the 20th century
therc was a lave of nuisance, typified by
Lemmaon v Webb, the great case about
averhanging branches in 1900 that
went all the way to the House of Lords.
That was hot news then. It was a classic
case where A's tree overhung B's garden,
and I cut off the overhanging branches.
Nobody denied that he had the right to
doit, but the question was, did be have
to give notice to A before be did it? Why
it went to the House of Lords 1 can’t
understand, because it wasr't actually a
terribly major point.

Some of the very early cases about
the law of trees on leasehold land and
things like that go back to the 18th and
19th centuries (or even earlier), but the
vast majority of cases are post-1914,as
are all the relevant Acts of Parliament
relating to forestry, planning and occu-
piers lability.

There was a whole chaptes on the
Taw in John Evefyn’s Syba, and much of
Ut was really about ownership — who
had the rights and responsibiities to
own the timber. And alot of it was
about major landowners because, at
that time, if you weren(t one you didn'e
really go near the law. In those days, you
tended to get big land holdings, and
therefore the issue of boundary trees
ywasn't such a problom because there
weren't so many boundarics.

The interesting disputes then were:
i Flet my land to my nephew for 30
years, who has the ight to cut down the
tinber — my nephew or myselft Andif
my nephew does it without my consent
and then passes the land back to me in
30years time, whatare the conse-
quences? There were also a certain
number of cases about yews poisoning
sheep all of which have a sightly period
favour Bug, since then, T think we've
now maore or less setiled who owns.
what —and the interesting questions
tend to be boundary issucs. An avful lot

of tree problems are seally boundary
problems becanse, with trees on bound
aries, the questions aze: wha owns them
swho's responsible for them, and what
happens when they fall over and hit
things?

‘Jrees are strange things — they're not
like buildings; they grow, and so they
cause probilems. They grow in ways that
are to some extent hidden, and therefor.
if they've got disease you can'ttell what
going on. There are probably few things
which cause both so much pleasure and
so much annoyance. Where you have
pleasure and annoyance you also have
disputes, and where you have disputes
you have lavyers.

The cases where you have the most
human intecest are invariably the ncigh
bour disputes — perhaps the most
ancient form of law. It’s not the tree
that’s the problem, it's the people. There
was one case where two neighbours war
squabbling over a tree on a boundary. A
died, allegedly ground down by the
strain of litigation. His widow said to he
neighbour:all right, you can have the
(ree, ] really don't care, just take the tree
and wellalter the boundary and you ju
goaway.

S0/ said: no, 'm not going to have i
as a gift,T'm going to bave it because the
courts tell me it’s mine. Which, as it
turned out, was a mistake because the
courts confirmed that Mrs A owned the
tree. She then, of course, wasn't prepare.
to give it to him. By that stage she, 1
think, had lost all her money in litiga-
tion, I was desperately ill and went
bankrupt and the whole thing was just:
complete total disaster for everybody.
But the problem was entirely with peoplc
it wasn't really the tree — which had simp!
been in the way.

‘The cases with the most human
interest are the boundary ones, but the
highway cases are sometimes tragic.
Trees fall over, particutarly at night.
There was one case in which there was <
Jane running between two banks and a
tree growing on one of the barks fel
over, resting on the other bank so that it
wwas suspended across the road about a
metre above the ground. A motorcyclis
came through in (he night; his beam of
light went underneath the trunk so he
didr't see it, he drove straight into itanc
was killed. (is wife gave birth to their
first child the next day.

It was all really unfortunate, but case
ike that are ~ mercifully - very rare.
From: titme to time trees fall over, and
occasionally a caris flattencd bya tree
after a storm. It does happen, but when
you consider how many trees there are






[image: image2.png]you need planning permission for every-
thing, which is the modem system we've
had since 1947. But the systemn of ‘interim
preservation orders' s left in place, and
only the name was changed to tree preser-
vation orders (TPOs). What was always a
somewhat bodged temporary system has
thus somehow remained.

And even though from time to time they
have updated the phnring acts, every TPO
remaiyis as it was first made, under whatever
Planuning Actwas in force at the fime. Sa fets
sayyou rmake a TPO op a tree in 1955: it’s
that ordler that preserves the tree, which will
not be the same asa modern order made
under the 1990 Act.So the old order sits
there, sort of stuck in time in 1955

As a result, you've got lots of out-of-
date orders which still preserve trecs, even
though that may be now wholly inappro-
priate. Those trees may be t00 old, they
maybe diseased, they may have been felled
~ and the land may naw be covered in
houses ~but the order is still there. T think
it would be more sensible for councils
from time to time to survey trees that have
TPOS on them, and identify which ones
areno longer suitable to be preserved.
“Trees don't last forever. But the present
system is just incredibly cumbersome and
bureaucratic. And of course somne quite
important trees don’t have TPOs on: them,
whereas some other not very important
ones do. That must be questionable.

T suspect that the truth of the matter is
thatalov of the trees that are preserved by
TPOs would be preserved anyway, because
their owners apprediate them. So the
sneaking doubt I have is whether TPOs are
actually worthwhile. T suspect that if you
scrapped TPOs overnight you wouldn't
fose that many trees. Pven if [ am wrong
about that, it still seems to me that the
system s so cumbersome. I 2 bit like a
£100 Mars bar: you may like Mars bars,
but natat £100. Indeed, that's to some.
extent true about the whole of the planning
systern, which has become obsessed with
control. T sometimes wonder if the result is
actually worth al the pain —a deeply
infashionable view in some quarters.

Of course the government is going to
teyand sort it all out one day, but as you
can imagine TPOs are not terribly high on
the miinisters'Jist of prioritics —so I dont
hold my breath.

‘Chiates Mynors wasin local govemment fr rine years and
s abawisterspecialsing n g and envionnen-
talLaw: He b it books on planning applcations and
appoits, sted bl and he aw of oudoor advertsing

Fislatest book, T Law of Trees, Foresis and Hedgerows,
s publishod by Sweet & Maswel at £75.

and how many storms there are, itis
surprisingly rare.

So there arc some rather gruesorne
highways cases but mest of then, as
with an avwlul lot of Law, are actually 1o
da with a question of who's responsible
for the trec. If the tree had a hidden discase
or it was just a very strong storm the
owner may not be liable: but i it is
perfectly obvious from photographs that
the tree was actually — and visibly - rotten
1o the core and thal the owner showld
have cutit down, then obviously he s
responsible. Once you've sorted that out,
then everybody adjusts their insurance
premiums accordingly.

Subsidence and Insurance
Surprisingly,the first reported case in
Great Britain refating to encroaching
roots was not decided until 1939, And
the stakes were raised in 1971, when
insurers decided to provide subsidence
cover under domestic building policies.
Following the dry sunmers of 1976 and
1977, there was a huge risc in claims —
from 21,400 in 1976 to a peak of 60,000
claims in 1991 — and so more litigation.
The number of claims has now settled
again, bt | think if the insurance com-
panies had seen the dry summers coming
they might well have not put subsidence
in their policies.

What normally happensis you have
a tree which takes up the water through
the soil. When it rains, the water goes
into the soil and goes up into the tree
and that's fine. During the summer it
taking up mare water (rom the ground
and during the winter the ground then
recovers. So normally there is a kind of
equilibrium. The soil goes down in the
summer/autumn and then up again in
the winter. But if you have a very dry

summer, the trec sucks up all the water it
can get, the soil dries out and sinks, and
anything on top of the soilsinks with it

Insurance companies are {rying to
cover themselves, so they ook for the
casy answer: If there is a tree anywhere
near the building, they say cut the tree
down, end of problem. Except of cotirse
it isn't the end of the problem because if
youcut the tree down, you then get the
heave as the ground recovers, and that
can ofien cause problemns as well

When people move house they goto
their insurer and ask 1o insure their new
house. A chap comes down to have a

¢ fookat it and he says there's a tree within
i 20 yards, better bave the tree down as it

might cause problems. So vou say: well 1
wapt insurance, and if T can't gel insurance
Lcan'tgetamortgage, and if  can’t geta
mortgage | can't buy a house. P'm not

emotionally attached to the tree yet,
hecange T haven't lived there, so Fd better
have it down. So the moment you move
house is 2 very vulnerable moment for a
tree.

L'm sure that the insurance companics
should take a broader view. Giles Biddle
in his two-volume work, Tree Root
Darmage to Buildings, draws artention to
acode produced by the insurance indus-
try which says that it shouldmt automat-
ically be assurmed that a tree is respansible
for subsidence. As he points out—and
he's done a huge amount of research —
there are lots of trecs near buildings that
cause problems, but lots that don't.
Whether they do or not depends on the
soil structure and all sorts of other facto

Savery often the answer is to leave it.
Tfyou then get cracking in a building,
obviously you have to think again. But
frequently the cracking at the beginning
is pretty minor and you've actually got
plenty of time to do cosmetic repairs o
the cracks wehile you sort out what's
responsible. If the tree’s responsible then
mabe the eventual answer is to take it
down,

Tdon’t think you should simply just
rush in and cut the tree down because
it's within « particular distance from the
house. On the other hand, I also dont
think if’s sensible to try and keep every
tree forever. I've seen alot of atlemptsby
well-meaning Jocal anthorities to franti-
cally hang onto trees which arc pleasant
but not exceptional, and which are man-
ifestly causing problems (o foundations.
In which case, sorry; but there are plenty
‘more to provide amenity.

Tree Preservation Orders

The problem with tree preservation
orders is that they were invented in 1943,
of alltirnes, shich was a strange time to
introduce anything really. ] don't know
how that came about but, as far as T can
sce, they derive from ‘interizn preservation
orders’ introduced under the old planning,
schemes of the thirties.

Under that system, you'd have:a
placming scheme for, say, Basingstoke
that would contain all the provisions to
plan the fature of the town. Then peaple
discovered that the scheme would take 2
long tine to prepare and was rather
complicated and difficult. In the mean-
time, while the scheme was being
prepared, you could bring in interim
presersation orders’to provide for the
protection of all the trces shown on the
plan.

‘What actually happened then was
that the whole concept of planning
schemes was replaced with the idea that





