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1. English experience of fundamental rights® is limited. It may therefore be useful to
examine the approach adopted by South Asian courts which have had more than half
a century’s experience of the problems of the application of fundamental rights in legal
systems which have to meld elements of the common law with other legal systems.
Lord Steyn’s observation that “in law context is everything”® must, of course, be
remembered. The different social context of South Asia is sharply illustrated in Darshan
Masih v State PLD [1990] SC 513. The Chief Justice of Pakistan received a telegram
which included the following statement:

“We plead for protection and bread for our family we are brick kiln bonded labourers.
We have been set at liberty through the court. And now three among us have been
abducted by our owners. Our children and woment are living in danger . . . We are
hiding like animals . . ."

2. Muhammad Afzal Zullah ], to whom the case was assigned, had no difficulty in
accepting that the circumstances justified the court in accepting as valid the uncon-
ventional approach to the Supreme Court. Two general observations of his are a
useful preface to any consideration of fundamental rights. The first is that “A law
which does not take care of all elements of justice in the problem it deals with, does not
command acceptability” (at p. 546 (iv)). The second is by way of endorsement of the
remarks of Indian judge, Pathak J, in Bandhua Mukti Morcha v Union of India AIR [1984]
SC 802 at 848 that:

“There is great merit in the Court proceeding and deciding an issue on the basis of strict
legal principle and avoiding carefully the influence of purely emotional appeal ... both
certainty!™! of substance and certainty of direction are indispensable requirements in
the development of the law, and invest it with the credibility which commands public
confidence in its legitimacy.”
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We are grateful to Gregory Jones of 2 Harcourt Buildings for his comments and suggestions.

Itis, of course, questionable whether the provisions of the European Convention on Human Rights (ECHR),
transposed by the Human Rights Act 1998, are fundamental in that primary legislation can still override them.
1t might also be said that the common law has always recognised some rights as having a greater status than
others: sec, e.g. R v Ministry of Deferice ex p. Smith (19961 QB 517 at 554E-G, per Bingham MR. The European
Coutt of Justice (ECJ) has long recognised the ECHR as part of the common legal patrimony of the European
Community {sce, e.g. Hoechst AG v EC Commission [1989] ECR 2859 at 2923, para. 13).

R Sccretary of Statz for the Home Departmient ex p. Daly [2001] UKHL 26.

It may be, however, that more women than we comfortably imagine, and not only as a result of itiegal immi-
gration, are effectively in forced sex labour.

The importance of the principle of certainty has been articulated with greater force in EC and ECHR law than
in the United Kingdom. It has achieved a greater prominence recently. For example, in R (Burkett) #
Hammersmith and Futham London Borough Council {2002) UKHL 23, para. 53, Lord Steyn cast doubts, which Lord
Hope of Craighead shared, on the compatibilly of the requirement for promptitude under RSC Ord. 53 and
CPR Part 54 with the EC and ECHR approach to eertainty.
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3. There has been a tendency among practitioners in recent years to regard standing® as
being of little practical interest. Lord Diplock’s opinion in R v Inland Revenue
Commissioners ex p. National Federation of Self-Employed and Small Businesses [1982]
AC 617 on the “sufficient interest” test of RSC Ord. 537 seemed to have “abolished
standing as a restrictive principle of public law”.# Sir Konrad Schiemann examined
the underlying policy considerations in a reflective address a decade ago to ALBA,
suggesting that the content of the limitation must be determined by its purpose, upon
which there was no agreement. The modern approach formulated by Sedley J, as he
then was, in his judgment in R v Somerset County Council ex p. Dixow {1997] JPL 1030
has been well received.

- The determination of the Government to legislate for a restrictive approach to stand-
ing in the Human Rights Act 1998 (s. 7) under which reliance may be placed on the fun-
damental rights created or entrenched by the transposition of provisions of the
European Convention on Human Rights (ECHR) by a litigant “only if he is (or would
be) a victim of the unlawful act” has given new importancel® to the standing as an
effective restriction on access to the courts. Serious concern was expressed about this
by Lord Slynn of Hadley' and the present Lord Chief Justice.’? Nonetheless, the
victim test was enacted.’® Both lawyers and legislators might, with advantage,
reflect on some South Asian decisions in this context.

tpta v President of India

In 5P Gupta v President of India AIR [1982] SC 149, para. 17 Bhagwati J encapsulated a
principle which, in the authors’ view, should always underly a court’s approach to
questions of procedure,* in his pithy observation, “Procedure is but the handmaiden
of justice”. In an illuminating analysis (see paras. 14-17) of the traditional common
law approach to standing and the Indian Constitution’s “person aggrieved” test, he
suggested that the classic general prerequisite for standing was personal injury to
property, body, mind or reputation, or infringement of legally protected interest. That
approach was inadequate to enable courts to fulfil their fundamental duty to beinstru-
ments of effective implementaion of fundamental rights where people were prevented
by “poverty, helplessness, disability, or socially or economically disadvantaged
position” from going to court (at para. 17). In such circumstances any member of
the public should have standing provided he acts bona fide (see para. 23). The court
must not allow its process to be abused by politicians and others to delay legitimate

Ve use the unclear English term rather than the transparently technical, and therefore clearer, Latin term locus
“andi in accordance with contemporary practice in England and Wales.

«d later the Supreme Court Act 1981, 5. 31.

/ade and Forsyth, Adninistrative Lo, Denning Memorial Edition (2000) p. 681.

990] PL 342, it can sometimes be difficult to discern the purpose behind the recent rare dismissals of cases
r Jack of standing. The High Court in 1999 dismissed a challenge to an airport extension on the basis that
< original challenger had, since initiating proceedings, moved away from the area and no longer had stand-

& while her neighbour, who wished to take over the proceedings, was out of time. See R v North Fyesr
icestershire District Couricil ex p. Moses [2000] JPL 733 and 1282.
¢ Karen Steyn and David Wolfe {1999] EHRLR 614.

nsard, HL, Vol. 585, cols 805-812 (5 TFebruary 1998).

*fter when Master of the Rolls to the Lord Chancelior of 17 February 1998; cited in Lester and Panick: Human
ghts Law and Practice, para. 273, m. 3.

Hiament's insistence on a restrictive approach to standing may already be influencing pisne judges. In
South Cambridgeshire District Council ex p. Kides (unreported) 26 Oclober 2001, Ouseley J held thatan objec-
1o the principie of housing development had no standing to challenge the fawfulness of the ferm of an
ordable housing obligation.
is, hawever, perhaps doubtful whether questions of standing should be categorised as procedural rather
m substantive. Former Advocate-General Van Gerven's article, “Of Rights, Remedies and Procedure”
101 CMLR 501 offers a stimulating discussion.
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administrative action or to gain a political objective. He and his brethren judicially
endorsed the Australian Law Commission’s rejection of the “floodgates of liligation™”
fear thus (at para. 22);
“The idle and whimsical plaintiff, a dilettante who litigates for a lark, is a spectre which
haunts the lega! literature not the court room.”

Benazir Bhutto v Federation of Pakistan

6. Tn Benazir Bhutto v Federation of Pakistan PLD [1988] SC 416 the Pakistan Supreme Court
had to decide whether its power in relation to questions of public importance with ref-
crence to the enforcement of fundamental rights under Art. 184(3) of the Constitution
to excrcise the same powers that the High Court had under Art. 199(1)}(a) and (c) was
implicitly available only on the application of “persons aggrieved”, as were expressly
the powers of the High Coust. Muhammed Haleem CJ (at pp. 488-489) observed that
the rationale of that approach was to limit litigation to the parties concerned but that
its effect was:

“4o make the rule of law selective to give protection to the affluent or to serve in aid for
maintaining the status quo of . . . vested interests. This is destructive of the rule of law
which is so worded in Article 4 of the Constitution as to give protection to all citizens.”

7. He went on to say (at p. 489) that:
“the . . . procedure where the person wronged is the main actor, as contended by the
learned Attorney General, for enforcing fundamental rights, would become self defeat-
ing as it will not then be available to provide ‘access to justice to all’ as this right is not
only an internationally recognised human right but has also assumed constititutional
importance as it provides a broad based remedy against the violation of human rights.”

8. He noted that even in the adversary procedure a next friend can move the court on
behalf of a minor or person under a disability. On the same principle, where a group
or class of people are unabie to seek relief from the courts for a variety of reasons,
public interest litigation should be permitted to protect constitutional rights.

Int re Environmental Pollution in Baluchistan

9. In the case of In re Environmental Pollution in Baluchistan PLD {1994] SC 102 Saleem
Aktar ] acted of his own motion after noticing reports in “Dawn” that business tycoons
might be making attempts to purchase coastal areas of Baluchistan and convert them
into dumping grounds for nuclear waste, which would be a considerabte hazard to the
developing ports of Guwadar, Pasni, Ormara and Jiwani. This he considered would
violate Art. 9 of the Constitution (protecting life save where taken in accordance with
Jaw). He therefore made a number of orders requiring the Baluchistan authorities to

investigate.

Shehla Ziav WAPDA

10. Tn Shella Zia v WAPDA Saleem Akhtar | held that the possibility of danger from a net-
work of electricity grid stations and overhead transmission lines affected a large num-
ber of people who might unknowingly be affected and many might not like to make
representations because of ignorance, poverty and disability. Therefore “conscientious
citizens” could invoke the Supreme Court's jurisdiction under Art. 1847% This

15. Sece Bhutto above.
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approach may be contrasted with the more restrictive approach to standing taken by
Sullivan | in Veiterlein {2001] EWHC Admin 560.

[1. Two further points are noteworthy. The judge (at para. 12) gave a broad interpretation
of life protected by Art. 9 of the Constitution:

“it does not mean nor can it be restricted only to the vegetative or animal life or mere
existence from conception to death.”

12. He also acknowledged (at para. 9) the precautionary principle as having persuasive
value and commanding respect, even though the Rio Declaration had not been trans-
posed into the domestic law of Pakistan. It was therefore one to which he had regard'¢
in deciding the case before him. Although he recognised the value of the energy
and the studies undertaken by the WAPDA, he attached importance to the failure to
hold a public hearing or otherwise seek the opinions of residents affected by the grid
stations or power lines.

Conclusion

3. These cases invite reflection on the extent to which there may be groups of people in
this country who do not, in reality, have effective access to the courts to protect their
fundamental rights and, if so, what judicial response is appropriate. They give a new
perspective to current chestnuts. Will courts have to be more willing to make advance
orders limiting a party’s exposure to costs? Does the limitation in s. 7 of the Human
Rights Act 1998 (HRA) preclude the Administrative Court as successor to the Court of
Queen’s Bench from taking, of its own motion, points for which no victim is able or
willing to come forward or on which the litigant before the court may not rely? It
may verge on the absurd to decide a public taw case as if the HRA had not been enacted
simply because the litigant before the court is not a victim.!” If it has the power, does
the definition of “act” in s. 6(6) as including “failure to act” mean that as a public
authority {s. 6(3Xa)) it has a duty?s to take HRA points or even initiate proceedings
where it is aware of an unredressed infringement of fundamental rights? The recent
Jecision of the Court of Appeal in R (Adlard) v Secretary of State for the Environment,
Transport and the Regions [2002] EWCA Civ 614* would suggest that s. 6(6) has not, in
the area of fundamental rights, abolished the category of matters to which a decision-
maker may, but need not, pay regard.

. This approach may, incidentally, be contrasted with that taken by the English courts in R v Secretary of State
for Trade and Industry ex p. Duddridge [1996] Env LR 325.

7. Such an approach may be difficul to reconcile with Runa Begums [2002) EWCA Civ 239, [2002) 2 All BR 668
\where the Court of Appeal (the Lord Chief Justice, Laws and Dyson LJ) held that decision-making processes
are either always or never compliant with Art. 6; their compatibility cannot depend on the particular tacts of
the dispute in question. Would courts be expected to close their minds to the need to make a different deci-
sion if the litigants were different? The authors note that the cultural solecism of abbreviating that case name
to “Begunr” is regreltably common; thal is the equivalent of abbreviating a case name to “Madarme”

. Arguably Art. 10 (ex Art. 5 of the EC Treaty imposes such an obligation on courts when dealing with matters
upon which EC law impinges

9. In which the first-named author appeared.
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