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By Robert McCracken Q.C." and Gregory Jones'

Introduction

The full title, “the Convention on Access to Information, Public Participation in Decision Making and
Access to Justice in Environmental Matters”, indicates the threc strand¥ of its broad scope and purpost. © i
The Convention came into force at the beginning of November 2001. Both the EC and UK are
signatories, but have not yet ratified it. The European Comumission takes the view that the EC should

not ratify until EC legislation is “aligned with its provisions”.” The United Nations Secretary General,

Kofi Annan, has described the Aarhus Convention in these terms

“Although regional in scope, the significance of the Aarhus Convention is global. It is by far the
most impressive elaboration of principle 10 of the Rio DNeclaration, which stresses the need for
citizen's participation in environmental issues and for access to information on the environment
held by public authorities. As such it is the most ambitious venture in the area of ‘environmental
democracy’ so far undertaken under the auspices of the United Nations ...

It has received favourable comment from judges and academics. Sir Stephen Sedley’ speaking extra
judicially at an Environmental Law Foundation conference in Lincoln’s Inn recently observed that
“Aarhus is . .. pathbreaking in the depth to which it seeks to democratise environmentat debate and
protection” Professor Pring and Dr Noe have stated that ... it would be difficult to overstate the
importance ofthe Treaty.”* The purpose of this paper is to explore some features germane to an En,

context.

The overall significance of the Canvention is twofold. First it codifies on a supranational basis much of
what is now part of our legal birthright as members of the European Community. It extends the
geographical area covered by what have been described as its Three Pillars of Environmental Information,
Public Participation and Justice to greater Europe beyond the EC. Tt is noteworthy that while the UK
and EC have not yet ratified The Convention, it has already been ratified by many of the countries of
greater Europe. Second the Convention extends both the amount and darity of protection under the
Three Pillars within the UK and EC. It will particularly affect the legislation flowing from Directives
90/313/EEC on Access to Environmental Information now replaced by 2003/4/EC and 85/337/
EEC on Enviropmental Assessment. The UK is intending to bring its laws into line with the
Convention before ratification. The EC is still uncertain that it is willing to bring the laws governing
Community institutions into line.

All three Pillars can usefully be considered in the context of Rousseau’s exaggerated but salutary
observation about the limitation of English representative democracy

* Both MA Osxon, Barristers of 2, Harcourt Buildings, Temple EC4Y 9DB. This article is based on a paper delivered to the
Environmental Law Foundation in the Old Hall, Lincoln’s Inn on November 1, 2002. We are grateful to Dr Liz Fisher of Corpus
Cheisti College, Oxford and Megric Lewis of our chambers for discussions on the subject of this article. Views and errors are ot
own. We welcome comments at clerks@2hblaw co.uk

21 ] Discussion Document on replacement for Directive 90/313/EEC COM/2000/0402 final-COD 200/0169 (|2000] ©)
C 337 E, 28/11/2000 P.0156-0162).

" Lord Justice of Appeat and member of the Privy Council.

* Pring and Noe ™ The Emerging Law of Public Participation Affecting Global Mining, Encrgy and Resoutces Development”
(12-76 at p.36) in Zillman, Lucas and Pring (eds) “Human Rights in Natwral resource Development” OUP Oxford 2002
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“The English people believes itself to be frec; it is gravely mistaken; it is free only during election
of members of Parliament; as soon as members are elected, the people is enslaved; it is nothing.”®

English courts have sometimes in the environmental ficld taken what might be described as an approach
of technocratic paternalism, viewing with suspicion the calls of participatory democracy as no more
than undesirable obstacles to enterprise. They were initially somewhat unenthusiastic about citizens
rights under the Environmental Assessment Directive 85/337/EEC. Thus in Wydhavon DC v SSE* Mr
Justice Turner held both that the Directive was incapable of giving any rights directly to citizens and
that so long as no important piece of information was unknown to the decisiordnaker a citizen could

expect no redress from the courts for breaches of its requirements. Some time later, of course, the higher
courts’ have moved to recognise the value of, and right to, public participation in environmental
assessment in cases such as R, v Durham CC Ex p. Huddlestone® and Berkeley v SSE.” English legislation
on public access to environmental information has been unnecessarily restrictive. ' The House of Lords
Select Committee found in 1996 that many exceptions to the obligation of disclosure of environmental

information arc drafted in’ unnecessarily wide tenms and are open to abuse”. !

Functions and Forms of Public Participation

It is worth considering both the functions which public access to information, participation in decision
making and recourse to justice may perform in global, regional and local governance, and the forms of
access which may be provided. The individual strands can be considered separately. Various terms may
be applied to them. There are, however, some common features which can be categorised in four
groups.' First there is the function of direct, non representational, popular participation in decision
making, viewed as an end in itself. Greater public acceptance of decisions is achteved; social cohesion is
enhanced. The term “participatory democracy” has a powerful resonance. It reminds us that the ability
to change the government every five years is not enough to satisfy examined ideas about democracy.
Second there is the function of improvement in the quality of decision making by increases in the
sources of information and comment.” This might be described as the utilitarian efficiency function.
Third there is the function of consciousness raising. This might be described as the educative role. Fourth
improvements in the realisation of socictal norms may be achieved, both through pressure to comply
exerted by public opinion, and better enforcement through application of sanctions of public duties and

* The Social Contract: p.141 Harmondsworth Penguin 1968,

©11994] (2) Env. LR. 239.

7 See McCracken “EIA and Judicial Review: Some Recent Trends” [2003] J.R. Vol. 8 Issue 1.

¥ [2000} t W.LR. 1484,

* [2001} 2 A.C. 603.

" Despite the broad purposive approach given by the courts. See R. v British Coal Corporation Ex p. Ihstock Building Produas Ltd
[1995] Env. LR. 277

"' “Freedom of Access to Information on the Environment”: Select Committee on the European Communitics 1st Report
[Session 1996-1997] HL Paper (1996-1997) 9. The DoE Implementation Guidance notes issued in 1992, though more generous
in tone, does not remedy the deficiencies of the Regulations.

"2 More complex analyses have been undertaken, Thus Kimber in “Understanding Access to Environmental Information: the
European Experience” (in Jewell and Stecle (eds) Law in Environmental Decision Making (Clarendon Oxford University Press
1998) 139) has suggested cleven categories of functions for the provision of access to environmental information—consciousness
raising, participation in decision making, government accountability, public confidence, implementation and enforcement,
rationalization, integration, legitimation, ctfectivation and avoidance of disputes, public control and protection of rights. Such
analyses are perhaps over sophisticated for practitioners’ purposes.

12'As Pericles observed in the funeral oration “the worst thing is to rush into action before the consequences have been fully
debated” Thucydides: Historics p,147 Harmondsworth Penguin 1972
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private rights, This might be described as the effectiveness function. The Furopean Commission
empbhasise the efficiency, educative and effectiveness functions in their appmnch.‘4

The forms of public access may be placed broadly into four categories. First the relevant holder of
information may positively promote disscmination and understanding of the information. This proactive
type is exemplified by the requirements of the Environmental Assessment Directives” of the European
Community. Second the relevant holder may place the information in a place where it is available to
the public who choose to seek it. This active type is characterised by thefpublic Registers of regulatory
bodies, such as those of the Environment Agency on discharge consents and monitoring results.’® The
third type is responsive in that the duty to make available information arises only in response to a request.
Such is the duty under the Environmental Information Regulations 1992." The fourth category is the
passive where the information stored by the relevant holder is available to the public without any action
by the holder. Such are data monitors connected to the internet.

The first recital of the Convention recalls Principle 1 of the Stockholm eclaration'® proclaiming

“the common conviction that man has the fandamental right to .. . adequate conditions of life, in
an environment of a quality that permits a life of dignity and well being, and he bears a solemn
responsibility to protect and improve the environment for present and future generations ...

The second recalls Principle 10 of the Rio Declaration.* This asserts the value of “public participation
by all concenied citizens” in the handling of environmental issues. It accepts an obligation on public
authorities to provide “appropriate access” to environmental information, which it defines broadly as
including hazardous materials and activities. It suggests a proactive approach. It accepts an obligation to
provide effective administrative and judicial redress.

This philosophy has been wholeheartedly embraced by the Royal Commission on Environmental
Pollution. Significantly this body predominantly consisting of scientists and technologists have
repeatedly asserted the value of openness and the dangers of its absence. Thus inits 10th Report of 1984
it abserved “secrecy breeds fear” and that

“in democracy it is an unhealthy sign when authority claims omniscience and dismisses grass roots

concern as irrational.””

4 1.2 Discussion Document on replacement for Directive 90/313/EEC COM/2000/0402 finak—COD 200/0169 ({2000]
0J. C 337 E, 28/11/2000 P.0156~0162)

" Directives 85/337/EEC, 97/11/EEC and 2001/42/FC

" g, Water Resources Act 1991 5.190 and Control of Pollution (application, Appeals and Register) Regulations 1996
(S11996/2971)

¥ Transposing EC Directive on Freedom of Access to Environmental Information 90/313/EFC

% rockholm Declaration of the United Nations Conference on the Human Environment” UN Doc A/CONE. 48/14, June
16, 1972.

19 “Rig de Janciro Declaration on Environment and Development” UN Doc. A/CONF.151/5.

2 R oyal Commission on Environmental Pollution 10k Report “Tackling Pollution, Experience and Prospects” February
1984 (Crund. 9149) {Conclusions and paragraph 2.24 respectively).
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The Preamble of the Convention then adopts a strong assertion of anthropocentric environmental
rights and duties. It characterises “adequate protection of the environment” as “essential to human well
being and the enjoyment of basic human rights, including the right to life itself”. Tt recognises an
individual and shared duty to protect the environment for future generations.

Structure and Content of the Convention Ve
Some key points for the UK are

@ Any imminent threat to human health or the environment requires immediate disclosure to
the public of all information which could enable the public to prevent or mitigate harm
® Environmental assessment must be undertaken of plans and programmes as well as projects
® The kinds of environmental information which must be disclosed to the public are enlarged
and include cost benefit analyses

@ A balancing exercise of the competing interests must be undertaken before information is
withheld

® Information about cmissions cannot be withheld on the grounds of commercial confidence

® Free or inexpensive administrative review of decisions to withhold information must be
available

@ Access to the courts must not be prohibitively expensive

Article 1 states that the objective of the Convention is to contribute to the protection “of the right of
every person of present and future generations to live in an environment adequate to his or her health
and well being”. The UK entered to reservation to this acknowledgement of a right to the effect that it
should be regarded “an aspiration™. The open textured and “soft law” nature of such a right makes the
distinction of limited substantive importance in the context of an agreement as to procedural rights to

information, participation in decision making and access to justice in environmental matters. Article 1

obliges each party to “guarantee” the procedural rights of the Convention.

The definition of important terms in Article 2 gives a broad scope. “Public authorities” include bodies
providing public services in relation to the environment under the control of government or public
bodies. This reflects but extends the approach of the European Court of Justice to the treatment of
“emanations of state” in Community law®; it involves no requirement that the body should have
special powers. The definition of the “elements of the environment” includes not only the usual media
but also “biological diversity and its components, including genetically modified organisms and the
interaction among these elements”.* The ambit of the term “environmental information” reaches
even beyond “factors” such as substances, energy, noise and radiation to activities or measures including
legislation, administrative measures, agreements, policies, plans, programmes (and their cost benefit and
economic analyses) likely to affect the elemnents of the environment.” The term extends to state of

* Foster v British Gas Case C—~188/89 [1990] E.C. R 1-3313.
2 Article 3(a).
# Article 3(b)
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hurnan health, safety, and conditions of life, built structures and cultural sites, insofar as they are affected
by those factors. The definition of the “public concerned” is unfortunately ambiguous. It includes
those likely to be affected or “having an interest” in the decision making. Non governmental
organizations promoting environmental protection are deemed to have an interest if they meet “any
requirements under national law”. On one view that saves national, restrictive rules on standing. Our
view is that such a narrow interpretation would make the provision pointless and be inconsistent with
the evidently broad scope and wide purpose of the Convention; it must be construed as referring to any

nstitution of such bodics. Ve
b2

procedural requirements for the ¢

Article 3 makes explicit the proactive nature of the Convention’s approach. Public authorities and
officials are to provide guidance. Education is to be provided especially on the way to access the
information, participate in decision making and obtain justice. Recognition and support is to be given
to non governmental organizations and groups promoting environmental protection. Freedom from
persecution, penalization or harassment shall be assured to those who exercise their rights. Interestingly
the potential of legal costs to have this effect is recognised.

A Challenge to our Approach to Costs

The ability to award costs is limited to “reasonable” ones.?* The following experience illustrates how
challenging this will be to our approach. Mrs Shirley of the Canterbury Green Party was faced in
December 2001 with a claim for over £,100,000% for a one day hearing in her legal challenge in respect
of breaches of the EA Directive in the approval ofan out of town college. Legal practitioners soon come
to realise that an ounce of practice is worth a ton of theory. Those who act for individual, active citizens
and community groups appreciate that their clients” unlimited liability for unknown sums of costs
incurred by their opponents makes the law not even open to all in the sense that the “Ritz is open to
rich and poor alike™: at least in the Ritz the customer only pays for what he has ordered from a priced
menu. One method of adapting our system to the requirements of the Conventiorl is to make at the
stage of granting permission to seek judicial review an advance costs order limiting the exposure of a
litigant not eligible for legal aid. Sir Stephen Sedley speaking extra judicially at the Environmental Law
Foundation conference in Lincoln’s Inn recently perceptively suggested that

... Now that the defendant public authority gets prior notice of a permission application and is
able to put its response to the court, a grant of permission in an environmental judicial review casc
can more readily carry with it—provided clear guide lines are putin place—an order which tells
the parties in advance how costs are going to be allocated in the absence of misconduct or surprises,
including a no-costs provision in worthwhile cases™.

The courts have so far, however, developed a very narrow basis for relaxing in public interest cases the
usual approach to costs. A litigant normally runs the risk of unlimited exposure to the unpredictable
amount of costs incurred by a successful opponent.” This will often deter a litigant with a good case
from pursuing it. Only in the “most exceptional cases” of disparity of resources, where a case is clearly of
general interest, but likely to be reasonably discontinued if no protection against costs exposure is given,
and after a “sufficient appreciation of the merits”, will any “pre emptive” costs order be made

2 Article 3(8) and Article 9.

 For one day cases the new practice is that the parties submit, immediately before the hearing (afier briefs have been delivered
and the necessary preparation for trial undertaken), a schedule of their costs which the judge is invited (o assess and award at the
end of the hearing, The initial claim, by a prominent city firm of solicitors, instructing a leading member of the specialist bar, was
ceconsidered and revised dowawards but still to a figure over £100,000 shortly after its initial presentation. Many potential
Jitigants would have to sell theis home to meet such a costs award. In the event Mrs Shitley won and did not have to pay costs.

% CPR Part 44.3 (2)(a)-
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protecting a litigant from that unlimited exposure.”’ There may be difficulties in reconciling this
approach with the doctrine of “equality of arms”** which flows from the fair trial requirements of
Article 6 ECHR. It is impossible in our view to reconcile it with the Convention,”

Broad Ranging Moves Towards Public Participation

iR

Article 4 provides a general respousive duty to provide requested information. No interest need “be
stated”; this implies that there is no standing requirement. Copies must be supplied. There is a
presumption that it should be supplied in the form requested unless it is already publicly available in
another form or reasons are given for providing it in another more reasonable form. The time limit for
supply is normally one month, but extendable to two if the matter is complex. A restrictive
interpretation of the exceptions is expressly required by Article 4(4). A balancing exercise of the
competing interests must be undertaken before information is withheld. Information on emissions
cannot be excluded on the grounds of commercial or industrial confidence.”® Where severance of
excepted material can be effected the remainder must be disclosed.

Article 5 provides for broad ranging proactive, responsive and passive measures. Public authorities must
be in possession of the necessary up to date information relevant to their functions and receive it about
proposed and existing activities. Any imminent threat to human health or the environment obliges the
immediate disclosure to the public of all information which could enable the public to take measures to
prevent or mitigate harm. Publicity about the availability of information and readily identifiable points
of contact is to be provided. Lists, registers or files of information are to be available free of charge.
Electronic databases should progressively be made available through public telecommunication
networks. Regular national reports on the state of the environment are to be made available. The “facts
and analyses of facts” relevant in framing major environment policy proposals are to be published.
Mechanisms are to be developed to ensure that sufficient product information is made available to
enable consumers to make informed choices.

Article 6 requires formal environmental assessment similar to that required by Directive 85/337/EEC
in respect of activities specified in Annex 1 and, in accordance with national law, other activities which

¥ R. (CND) v the Printe Minister [2002] EW.H.C. 2712 (Div Ct), R. » LB of Hammersmith and Fulham Ex p. CPRE |2000] Eny
L.R. 344, R. v Lord Chancellor Ex p. CPAG [1999] 1 W.L.R. 347, and Hodgson v Impenial Tobacco [1998] 1 W.L.R. 1056, at
1068A. Anapplicant for judicial review may be exposed to substantial costs before a court has considered his case if the decision in
Ex p. Leach [2001] E-W H.C. Admin. 455 is correct (to the effect that costs can be awarded to a respondent when permission for
judicial review is refused; for commentary on this decision see Supperstone and Knapman “Administrative Court Practice”
{Butterworths 2002) 9.4 at p.102 and McCracken and Jones “Leach and Permission Costs” [2002] J.R. 4). See also Buxton
“Third Party Challenges—~an Individual’s Penpecuvr [2002]).P.L. Occasional Paper 30 p.47; Buxton talks of the *““black hole”
of liability to the other side’s costs” at p.53.

* See Lester and Pannick “Human Rights Law and Practice” Butterworths (1999) 4.6.31-4.6.33.

* The provisions of the overriding objective CPR 1.1(2)(iv) (that cases be dealt with in a way which is “proportionate to the
financial position of each party™) could be applied to costs differently, and consistently with the Convention, under CPR.
44.3(1)(a) and (b) and 44.3(2)(b). However they arc not at present. It would, for example, be possible to impose in advance an
upper limit on the proportion of a litigant’s net worth which was at risk. This would ensurc both that there was adequate
discouragement to irresponsible claims and avoid the current effectively prohibitive effect on worthwhile claims,

* Ardicle 4(4)(d).
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“may” have a significant effect on the environment. The interesting feature of this provision in an EC
context is that the use of the auxiliary “may” implics that the test of “likely” significant effects under
$5/337/EEC. Annex 11 should be construed as “possible” rather than “probable” effects. Bmphasis is
placed on early and effective opportunities for participation at a stage when “all options are open”.
Articles 7 and 8 provide for public participation in the preparation of plans, programmes, policies,
regulations and “generally applicable” normative instruments. This falls short of a general obligation to
involve the public in all decisions of the prior regulation of potentially damaging activities.

Article 9(1) provides both for access to a court or other independent ho()); of decisions failing to satisfy
those who request information and for “expeditious”, free or “inexpensive” reconsideration either by a
public authority (which need not be independent) or by an independent body > Article 9(2) requires
that access to a court or other independent and impartial body be assured in respect of the “substantive
and procedural Jegality” of decisions, acts or omission subject to the Article 6 process, This is subject to
national rules on standing. Stookes and Razzaque™ take the strong” view that Article 9(2) requires the
domestic legal system to provide third party rights of appeal for objectors to the grant of planning
permission. Article 9(3) provides fora general right of access to “administrative or judicial” procedures
to challenge any acts or omissions, whether of private or public bodies, which contravene national law
relating to the environment. This is subject to “any criteria” laid down in national law. There is an
overriding requirement that the remedies should be “adequate and effective” including injunctive
relief where appropriate and that the procedures should be “fair, equitable, timely and not prohibitively
cxpensive”. Article 9 (5) requires consideration of the establishment of assistance mechanisms to
overcome “financial and other™ barriers to access to justice.™

Legislative Implications

Directive 2001/42/EC™ has already extended the scope of environmental assessment. Strategic
environmental impact assessment, of plans and programmes, as well as of projects, will have to be
introduced by July 2004. The Office of the Deputy Prime Minister has issued for consultation draft
guidance on its implementation.™ 1t will apply to plans whose preparation starts after July 21, 2004 or
whose adoption has not taken place by July 21, 2006. Domestic legislation will follow. The
Commission has acknowledged some “clear advances” on Directive $0/313/EECin the Convention’s
approach. A replacement directive has now been put in place.* It highlights the opportunities
presented by electronic storage, retrieval and dissemination of information in an “information society”.
It envisages a movement from what we would characterise as the responsive supply of information
(which they call the “passive™) to a more “active” supply of information (which encompass what we
would characterise as proactive, active and passive).” It emphasises the following features of the

% As under FOIA to Information Commissioner.

22 pyyl Stookes and Dr Jona Razzaque “Community Participation: UK Planning Reforms and lnternational Obligations™
12002] J.P.L. 786,

 This view is likely to be controversial; English parliamentarians and pracitioncrs will probably find appealing a distinction
between “substantive legality” and “substantive merits". Access to courts in respect of the former is provided by judicial review;
the latrer alone, for which provision is not made in the Convention, would call for third party rights of appeal. As to the
distinction between substance and procedure see Van Gerven [2000] C:M.L. Rev. 531.

3 These matters arc discussed carlier in this article.

12001] OJ. L197 p.30, [2002] J.Env L. 131-140

* October 23, 2002.

* See 2003/4/EC.

 Sgetion on proposed Article 7 in Discussion Document on replacement for Directive 90/313/EEC COM/2000/0402
findl—COD 200/0169 (O.]. C 337 E, 28/11/2000 P.0156-0162).
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Convention. “Environmental information” covers a wider range of material such as that relating to
human health and safety and secondary material such as cost benefit and other economic analyses. It
extends the definition of public authorities and includes non governmental bodies performing public
functions or providing public services. It provides greater clarity about the form in which information
must be made available. It shortens deadlines for the provision of information. It limits the operation of
exceptions and introduces a precondition for non disclosure that there should be an adverse effect on
the protected interest. Information about emissions is separately treated. Positive duties are increased.
Improved procedures for redress include a requirement for an expeditious progegure by a non judicial
body.

The Government acknowledges the need for new Environmental Information Regulations™ to
replace those of 1992.” The Government recognises that

“Openness is central to a modern, mature and democratic society and serves to strengthen government and

27 40
emnpower people”

The Government is proposing to establish a regime which ensures that access to environmental
information not only consistent with the Convention and draft EC Directive but also is “at least on an
equal footing”*" with the approach of the Freedom of Information Act 2000 (“FOIA 2000”).

The Government describes™ in modest terms the principal changes to the existing Regulations as
follows:

® clarification of the scope of the Regulations

® imposition of a one month time limit for response to requests

® the introduction of a public interest test as under the FOTA 2000
® access to the Information Commissioner and Information Tribunal

The “clarification of the scope” of the Regulations transposes the broader definition of environmental
information, including matters such as cost benefit analyses. The introduction of a “public interest test”
is a restrained description of the radical change which forms a central plank of the new regime. Under
the 1992 Regulations there is an extensive list of exceptions falling into a two general types. The first is
that of information which the holder has a power, untrammelled by statutory restriction, not to
disclose. The second is of information which she has a duty not to disclose; no countervailing public
interest in disclosure can legitimate disclosure if there is a duty of secrecy. Under the new Regulations a
power® to withhold information only* ariscs if “the public interest in refusing the request [for it}
outweighs the public interest in disclosing the information”.*® There is a presumption that the balance
lics in favour of publication.® Importantly the commercial confidentiality cxception no longer applics
to information about emissions, discharges and other releases to the environment. Although the

*To be made under both 5.74 FOIA, which expressly authorises regulations to implement the Convention, and 5.2(2)
European Communities Act 1972,

* Environmental Information Regulations 1992 (SI 1992 No.3240) as amended by the Environmental Information
(Amendment) Regulations 1998 (ST 1998 No.1447) implementing 90/313/EEC.

* Para 1.1 of the DEFRA Consultation Paper on “New Draft Environmental Tuforniation Regulations” July 15, 2002.

“ Para 3.4 the DEFRA Consultation Paper on “New Draft Environmental Information Regulations” July 15, 2002.

* Summary 1 and 3.3 “Key Improvenients on Existing Regime” DEFRA Consultation Paper on “New Draft Environmental
Information Regulations” July 15, 2002 Consultation Paper.

** Itis not clear whether itis intended that an authority could decide not to exercise the power ifthe condition were satisfied. It
might be difficult to show that such a decision was rational

* Subjoct to limited exceptions such as “wunifestly unreasonable” requests and, “if appropriacc ... in all the circumstances”
ones formulated in “too general 4 manner” (Draft Reguhition 7(1)(b) and 7(2)(x) and (b).

** Draft Regulation 7(3)(b). (4)(b} and (5)(b)

* Draft regulation 7(6).
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charging provisions allow for recovery of reasonable costs of retrieval of information, not merely
copying and supply, a schedule of charges must be available to information seekers.”

The Draft Regulations have some weaknesses. They do not seek to address the proactive duty under

Article 5.1 {c) that in the event of “any imminent threat to human health or the environment, whether

caused by human activities or due to natural causes” all information potentially uscful to the public in

avoiding or mitigating harm should be “disseminated immediately and without delay” to members of
the public who may be affected. This is unfortunate. No doubt it might be argucd that the duty™ to*
make “all reasonable efforts” to organise information with a view to “active and systematic

disserination to the public” should be construed so as to achieve compliance with the obligations of

the Convention.”” But opinions will differ as to what is reasonable in circumstances where some might

wish to balance the disadvantage of causing unnecessary public alarm against the advantage of

empowering people to make their own choices.

Draft Regulation 4(13) (b) characterises the obligation of an authority to make information available as
“a duty owed to the applicant”. This might suggest that an action for breach of statutory duty could be
brought for failure to fulfil those obligations. The UK informed the European Commission in 1997 in
relation to the previous regime that a dissatisfied applicant for information could “pursue an acdon for
breach of duty in the civil courts”.* Paragraph 1 of Part 1 of the Schedule however provides that the
Regulations do not provide any right of action in civil proceedings,” in respect of any failure to comply
with any duty intposed by them. Time will show how muc h more valuable the remedies offered by the
Comumissioner and Tribunal will be than the previous ones. Despite the infelicitous language of the
preclusion clause, which might to a layman seem to preclude even judicial review, it secms unlikely that
the intention or effect is to preclude the supervisory jurisdiction of the Administrative Court.?
Interestingly the Commissioner may refuse to smake a decision if “it appears to him .. . that there has
been undue delay in making the application”.” The subjective nature and unpredictability of this time
limit may not be compatible with the principle of certainty.”

¥ Draft Regulation §

* Draft Regulation 10.

 See Lord Bridge of Hanwich's Opinion in R. v Home Depariment Ex p. Drind [1991] A.C. 696 at 747 H "It is already well
settlod that, in construing any provision in domestic legislation which is ambiguons in the sense that it s capable of a meaning
ehich cither conforms to of conflicts with the Convention, the courts will presume that Parfiament intended to legishate in
conformity with the Convention, not in conflict with it”.

* R eport from the Commission to the Council and Buropean Parliament on the Experience Gained in the Application of
Directive 80/313/ EEC on Freedom of Access to Information: UK Report of February 1997: Review Procedure under Article 4
(COM/2600/0400 FINAL).

' Oytherwise than through the Information Commissioner for coutempt of court in respect of his orders.

 Normally, of course, the Administrative Court would refuse ro entertain applicacions for judicial review where an applicant
had fiiled to seek redress through the Commissioner and Tribunal. See Fordham “Judicial Review Handbook” 3rd Ed (2001)
3.6.3 and Beloff and Mountfield “There is No Akcrnative™ [1999] JR.. 143

* Iraft Regulations Schedule 1 Part Paragraph 1(2)(b)

% The significance of the principle of cerainty (i the context of the problematic nature aud potential unlawfalness of the
requirement that applications for permission for judicial review be made “prompdy”) was discussed in the Opinions of Lord
Steyn (para.53) and Loxd Hope of Craighead (paras 59-66) in Burkett v L of Harnmersmith ard Futham |2002] UKHL 23 [2002] 1
WIR. 1393, The principle of certainty has a particular importance in Furopean legal systems. Thus ina Community context
Tridimas observes in his “Principles of Furopean Law” OUP 1999 163 diat “The principle of legl certainey expresses the
fandamental premise that those subject to the law must know what the law s 50 as to be able to plan their action accordingly. The
affinity of the principle with the rule of law is evideot”. In an ECHR coutext the FOHR endorsed it in Sunday Times v UK
(1979 2EH RUR, 245, 270-271 paras 47-49. The value of the principle was elegantly asserted by Gibbon: ... . the discretion of
the judge is the first engine of tyranay; the lws of a free people should foresee and determine every question. that may probably

Shapter 44 “Decline and Fall of the Roman Empire”.

arise in the exercise of power and trapsactions of industry”
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Conclusions

The above brief exploration of the Aarhus Convention illustrates its important contribution to the
move from technacratic paternalism to participatory democracy in environmental deciston making.
The Convention has provided a powerful impetus to further progress in remedying problems under the
Environmental Information Regulations such as that identified by the House of Lords Select
Committee in 1996 that many exceptions to the obligation of disclosure of envitdnmental information
are drafted in “unnecessarily wide terms and are open to abuse”.* Strategic environmental ass
should be introduced throughout the European Community by July 2004. Tt will be interesting to see
how the English court system responds to the challenge presented by the requirement that it should not
be prohibitively expensive.

sment

5 “Frecdom of Access to Information on the Environment™: Select Committee on the European Communities 1st Report
[Session 1996-1997) H.L. Paper (1996-1997) 9.
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