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Responsibility for
trees:

the legal
framework . . .

Charles Mynors FRTPI ARICS IHBC Barrister
explains some of the particulars and
niceties of the law.

The law relating to trees is complex
having deveioped over many

centuries.
The most important situations in which the law has a sig-
nificant role to play are as follows:

§ the avoidance of harm to people or buildings
(particularly to foundations) arising as a resuit
of trees on neighbouring land;

§ the avoidance of harm fo those on the
public highway being caused by trees on
highway land or on neighbouring property;

§ the regulation of forestry in general, and tree
felling in particular;

§ the protection of trees of special amenity
value; and
the protection of wildlife species and their
habitats.

This article attempts to draw together some of the more impor-
tant principles of law which have been laid down by the courts
and by Parliament. It is not comprehensive, but does aim to
address those aspects which are likely to be encountered most
frequently in practice. fn particular, it does not go into detail on
liability for root damage to properly.

The ownership of trees

The law assumes that the owner of a tree is the owner of the land
surrounding the base of its trunk. This is so even if the tree grows
in such a way that its roots grow into neighbouring land, or its
branches extend above it. Where land is occupied under a lease,
the relevant terms (if any) of the lease should be consulted to
determine the rights and duties of the freebolder and any tenants
or sub-tenants. Special rules apply where land is held under a
settiement. Highway authorities are generally responsible for
trees growing on highway land.

Duty of care

The person responsible for any tree has a duty, known in law as
the duty of care, to take reasonable care to avoid acts or omis-
sions which he or she can reasonably foresee would be likely to
cause harm . The person responsible, although generally
referred to in this Guide as (for simplicity) the “owner” of the
tree”, will in practice be the occupier of the land on which it is
standing — that is, whoever has sufficient control over the land to
appreciate the extent of any dangers and to take any necessary
action.

Harm might be in the form of people (or property) being hit by or
colliding with trees, or pasts of them; or slipping. tripping, sliding
or falling on ground that is uneven or slippery as a result of a
nearby tree (particularly in the case of people with impaired sight

People, especially children, may climb trees, and fall out of
them; and may be poisoned by or suffer an allergic reaction
to certain trees. Trees with thorns may also present a danger.
In practice it is never possible to completely eliminate all
danger. The law therefore requires simply that the owner of
a tree takes all reasonable care to identify possible sources
of foreseeable danger, and to remove them as far as is rea-
sonably possible

The standard of care required is "that of a prudent non-expert
fandowner". However, the courts have accepted that this test
sounds more simple than it really is: "it postulates some
degree of knowledge on the part of landowners which must
necessarily fail short of the knowledge possessed by scien-
tific arboricuiturists but which must surely be greater than the
knowledge possessed by the ordinary urban observer of
trees or even of the countryman not practically concemed
with their care”.

This will mean that where there is a risk of harm occurring a
tree must be inspected at appropriate intervals to ensure, as
far as is possible, that it contains no apparent source of dan-
ger (such as a broken branch likely to fall); and any remedi-
al action discovered to be necessary must be carried out
promptly.

Where the tree owner does not him / herself possess suffi-
cient knowledge, advice should be taken from someone who
does. The frequency of carrying out such inspections, and
the thoraughness of them, wifl depend on all the relevant cir-
cumstances, including:

§ the age, species and condition of the tree,

§ the number and frequency of people and
vehicles passing by,

§ whether, in particular, there are children like ly
to be put at risk,

§ the use and construction type of buildings that
may be affected,
... and in the light of the above,

§ the risk of harm being caused.

This means that particular care must be taken where a tree
is either actually on or close to land on which there is a pub-
lic or private road used by vehicles or a path used by pedes-
trians, or any other much-used facility, such as a school, car
park, a playground, or the garden of a public house. Because
there are more people likely to be affected by any breach of
the duty of care in such cases, the courts are likely to take a
tougher stance. This is particularly so where, for example, a
tree (if it fell) would be likely to injure the users of a busy main
road rather than a little used footpath.

Jt is important to retain a record of the inspections and wark
that has been carried out, for use in case of any subsequent

disputes.

Other factors

The personal cifcumstances of the tree owner wilt also be
relevant so that (for example) a person who has recently put-
chased a piece of land will not be expected within the first
week of taking possession to deal with all obviously haz-
ardous trees which might cause harm. On a large estate,
where there are many such trees, the owner will be expect-
ed first to deal with those bordering highways and other high
risk areas.
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appropriate.

However, if there remains substantial doubt, it is better to
remove or reduce any significant source of danger. Felling a
tree is likely to be necessary only in extreme cases; in most
situations, other action will be sufficient to lessen the danger,
and thus render the land reasonably safe.

In considering what is reasonable, it is appropriate to take
into account broader issues — whether the tree has particular
amenity value either in itself, or as a habitat for wildlife.

This is likely to be particularty significant in the case of veter-
an trees, and those providing a habitat for protected species.
Safety obviously takes precedence over amenity in generai;
but that does not mean that potentially dangerous trees must
necessarily be felied. There may well be other possible
actions that will eliminate or sufficiently reduce the hazard.
Owners who for whatever reason are unable to take action
promptly should advise anyone known to be at risk so that
they can themselves take any necessary action

Negligence

Where A has a "duty of care" towards B, and fails to
take any necessary action, resulting in harm to people,
animals or property on the neighbouring land, and if
that harm is foreseeable, then that is likely to be cate-
gorised as negligence. Those affected would be enti-
tied to sue for damages (financial compensation).

If trees, or branches, fall so as to cause harm, their
owners will be liable if they caused the problem —
by their action, such as incompetent pruning,
by their inaction, such as failure to inspect on a
reasonably regular basis, or
by omitting fo remedy a problem that has been
drawn to their attention.

It is in particular important for trees close to highways and
other high-risk areas to be the subject of a "reasonably care-
ful inspection”; and a failure to do this may render the owner
liable to be sued. There would only be liability, however,
where a failure to inspect actually leads to harm. So there
would be no liability if, for example, harm is caused solely by
the fall of a tree or branch as a result of a disease or weak-
ness which would not have been visible on a proper exami-
nation, or exceptionally severe weather.

Conversely, where work is carried out, the owner should take
the opportunity to inspect the tree {including any branches
that have been removed), and to carry out any further work
that is shown to be necessary Failure to do so may lead to
subsequent liability if it can be shown that carrying out such
work would have avoided harm or injury. Where works are
carried out {o a tree, it is also important to consider the
longer term consequences. Where branches are cut this may
lead to decay and future hazard. Where roots are cut, this
may lead to instability and thus in due course cause the tree
to fall. Where some trees in a group are removed, this may
cause those remaining to be more exposed, and thus more
vulnerabile to wind throw. In such cases, failure to take
appropriate remedial action may render the owner of the tree
fliable for damages if the fall of the tree or part of it occurs as
a result of the works and causes harm.

roats are cut, this may lead to instabifity and thus in due
course cause the tree {o fall. Where some trees in a group
are removed, this may cause those remaining to be more
exposed, and thus more vulnerable to wind throw. In such
cases, failure to take appropriate remedial action may ren-
der the owner of the tree Hable for damages if the fall of the
tree or part of it occurs as a result of the works and causes
harm.

Danger to those occupying or visiting the land

A particular example of the duty of care owed by the owner
of a tree is the duty of the occupier of any land (under the
Occupiers’ Liability Act 1957) to anyone visiting that land.
The duty is to take such care as is reasonable in all the cir-
cumstances to ensure that the visitor wifl be reasonably
safe. The occupier will owe a duty to all visitors, and to any-
one working or staying on the land. This includes staff,
guests, friends, customers, and visiting relations etc. as well
as casual visitors such as those soliciting donations for
charities.

This duty will obviously include reducing as far as reason-
ably possible the risk of visitors being harmed by any trees
on the land. But it does not follow that this means that the
occupier necessarily has to carry out works to a tree that
poses a risk, let alone fell it. it may, for example, be appro-
priate to erect signs to wam of potential hazards, although
that will only be sufficient if there is some way for the person
reading the sign to take avoiding action. Other possible
actions include removing a particular branch that might fall
or cause obstruction; diverting circulation routes away from
potential problems, or designing them sc as to lessen the
consequences of tree failure. Occupiers of land should
therefore ascertain which trees on their land are likely to
affect the safety of lawful visitors etc., and should ensure
that they have done everything reasonably possible to
ensure that they are adequately safe. Particular care should
be given to the safety of children and others with special
needs, although the courts will usually assume that they will
be accompanied by a guardian or companion if necessary,

Whilst it ts possible for the occupier of land to exclude or
limit fiability under the 1957 Act by means of conditions of
entry or by the erection of notices, this cannot exclude liabil-
ity for the death or injury of those who enter the land in con-
nection with the business of the occupier.

So, for example, if the National Trust charges an entry fee, it
cannot aveid iiability simply by stating on the ticket that lia-
bility for injury is excluded; whereas a farmer who freely
allows someone to walk across his farm may be able to
exclude liability by erecting a sign warning of danger. Finally,
trespassers are aiso to be protected {(under the Occupier’s
Liability Act 1884) — but only from risks of which the occupi-
er is aware. Trees that are not likely to affect lawful visitors
do not therefore need to be inspected. Consideration must
still be given fo whether there are any known risks that
should be removed or reduced {such as a weak branch
known to be regularly climbed by school children entering as
trespassers). The same duty applies to the public using land
in national parks under access agreements
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