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How soon is too

late?

Judicial review of planning permission: Gregory Jones
and Robert Waite examine the House of Lords decision

in RvHammersmith LBC, ex p Burkett

Wy

Burkett [2002] UKHL 23, [2002] ALER 97

the law lords tackled a major difficulty
bedevilting judicial review of planning deci-
sionsin recent years ~ when does time start to
run for judicial review challenges to planning
permissions? The House of Lords overturned
the Court of Appeal and went against the
approach regularly adopted by a majority of
the High Court bench, by holding that time
started to run when the planning permission
was issued, not when the council resolved to
grant planning permission. Sedley 1) has
already commented that the decision of the
House of Lords .. seems 1o me o opena new
chapter on time bars in public law” (R
(Kides) v South Cambridgeshive DC [2002]
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The Burketts’ claim
Mrs Burkett, her daughter and late hus-
band lived next door to one of the largest
development sites in London, at Imperial
Wharf. An urban village comprising over
1800 housing units with retail, restaurant,
amenity and office space was to be con-
structed there and the Burketts already
had a concern about dust emissions infil-
trating their home. Their fears were exac-
erbated by the fact their daughter is
asthmatic

On 15 September 1999 the council
resolved to grant planning permission
{subject to referral to the Government
Office and the completion of a planning
agreement). It was not however until 6
April 2000 that the application for permis-

sion to apply for judicial review was
lodged. Shortly thereafter — on 12 May
2000 — the council granted planning per-
mission. Counsel for Mrs Burkett moved
to amend the application (o challenge that
deciston also. The council and the devel-
oper, however, had lodged representations
to the effect that, as more than three
months had elapsed since the resolution 1o
grant, the Burketts should be denied a
remedy because they had failed to comply
withRSC Ord 53,14 (1).

The problem

Order 53,74 (1) stated: ... An applica-
tion for permission to apply for judicial
review shall be made promptly and in any
event within three months from the date
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Part 54.4 of the Civil Procedure Rules
supersedes Ord 53, r 4. In the principal
speech, however, Lord Steyn held there to
be “ .. no material difference between the
provisions of RSC Order 53, r 4(1) and
CPR 54.5 (1} ...” and went on to address
the former.

Planning decisions

The problem for those aggrieved by plan-
ning decisions was two-fold. First, how
did one determine when the ‘grounds of
the application first arose’? Secondly, once
time had begun to run agamst the
aggrieved person, how fast did they have
to apply 1o the court in order o have
applied ‘promptly’?

Typically where the decision is not dele-
gated (o an officer, the decision-taking
process culminating in a grant of planning
permission would have 2 number of steps
including:

@ aplanning committee resolution: and
® the issue of a decision notice.

The resolution would be a decision by the
local planning authotity that it would grant
planning permission. The decision would
usually - as in Burkett itself - advert to the
fact that certain things needed to occur
before a decision notice could be issued. For
example, it might be necessary to refer the
planning application to a Government
Office to determine whether the Secretary of
State wished to call it in for his own determi-
nation. Itmight also be necessary for a plan-
ning agreement to be negotiated with the
developer. The resolution would be a deci-
sion which the planning authority could
revisit of its volition. Indeed, it would be
bound to do so if errors in its decision-mak-
ing process were drawn to its attention (R v
West Oxfordshire DC, ex p C 1 Pearce Holmes
Ltd (1986) 26 RVR 156).

The resolution is not. in law, a planning
permission. It is not unti} a decision notice
is issued by an oflicer in the exercise of the
powers delegated to him that a planning
permission comes into existence and may
be relied upon by a developer.

When does time start to run?

Having carefully considered the legal and
public policy arguments, Lord Steyn held
that time ran from the grant of planning
permission on 12 May 2000. The Court at
first instance and the Court of Appeal were
therefore overruled. 1t was clear that if Mrs
Burkett had acted in time, she could also
have challenped the resolution to grant
Either the resolution or the decision notice
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could therefore have been the target of a
claim.

The dilemma

The difficulty faced in such cases is appar-
ent from the judgment - endorsed by the
court at first instance and the Court of
Appeal in Burkett — of Laws ] in Rv SoS for
Trade and Industry, ex p Greempeace Ltd
[1998] Env LR 415:

“ ... Ajudicial review applicant must

move against the substantive act or deci-

sion which is the real basis of its com-
plaint. If, after that act has been done, he
takes no steps but merely waits until
something consequential and depen-
dent upon it takes place and then chal-
lenges that, he runs the risk of being put
outof Court for being toc late ..."

In the context of determining when time
starts to run, the problem of identifying
what is the ‘real basis’ of a planning griev-
ance has received much attention in recent
times. Where so much is at stake — both in
terms of the monetary value of developable
land and the amenity and wellbeing of
objectors —there were strong arguments for
rejecting the view that the ‘real basis' of the
aggrieved party’s complaint was the resolu-
tion to grant but not the planning permis-
sion tiself. The law lords accepted those
arguments but also held that a claimant
would not be shut out from attacking the
resolution to grant planning permission on
the grounds of prematurity.

Promptitude
While we now know when time begins for
the purpose of Part 54.4, Lord Steyn was
unable, given the facts of the Burkett case,
to be similarly decisive as to when it ends.
Burkett was a case about the three-month
time limit, not about promptitude as such.
Lotd Steyn did, however, reject as a ‘mis-
conception’ the inference which has occa-
sionally been drawn from the judgment of
Laws ] in R v Ceredigion CC, ex p McKeown
[1998] 2 PLR 1 that there is a ‘six weeks
rule’ for the purposes of judicial review of
planning decisions which somehow
imposes a more onerous obligation on
applicants 1o the court than the three
month time limit in the rules

lowever, both Lord Steyn and Lord
Hope adverted to a much more serious
matter which may lead 1o a whole new
approach to the question. They expressed
serious doubts as 1o whether an obligation
(o apply 1o the court ‘promptly’ was sulfi-
ciently certain to meel the standards of EC
law and the European Convention on
Human Rights. Lord Hope gave a strong
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indication that r 54.5(1) might be refor-
mulated and drew attention to judicial
review practice in Scotland (where the
concept does niot exist in the equivalent of
the CPR) as a potential source of a hetter
approach. Lord Slynn said it was unneces-
sary to express an opinion on this point,
and did notdo so.

Outcome

For Mrs Burkett and her daughter the law
lords’ decision means the merits of the
‘substantive issues’ raised in the claim now
fall to be considered by the divisional
court. For local planning authorities and
developers, however, the window of vul-
nerability is now that much wider. No mat-
ter how great the gap in time between a
resolution to grant and a decision notice,
an objector may challenge the decision
notice even if in substance all his argu-
ments relate to the resolution to grant
Unless the developer can show substantive
prejudice or the planning authority can
show that detriment to good administra-
tion would oceur if the claim were allowed
10 proceed (under s 31(6) of the Supreme
Court Act}, or that the claimant has not
acted ‘promptly’ following the decision
notice, the claim will not be rejected by the
court because of a claimant’s delay.

Conclusion

The decision is no doubt 10 be welcomed,
not least by lawyers charged with advising
on the limitation period. The question of
prompiness remains alive. The decision
may also have another effect. Sometimes
there can be a lengthy period between the
resolution to grant planning permission
and the issue of the planning permission.
This is usually where there are negotia-
tions on the contents of s 106 agreements.
Developers may now be wary of incurring
legal expense on such matters if a cloud of
uncertainty exists over the legality of the
resolution to grant planning permission.
This may mean s 106 agreements are pro-
gressed more speedily and are front loaded
with the negotiations relating to the grant
of planuing permission. This fits in well
with the new culture, created largely by the
requirements of environmental impact
assessments, that had moved planning
practice yet further away [rom the days of
the resolutions to grant bare outline plan-
ning permission W

Gregory Jones is 3 barrister practising from
2 Harcourt Buildings. Robert Waite s a pait-
her in Wilbraham & Co, Solicitors. emaif com-
ments to clerks@2hilaw.co.uk

Solicitors Journal 639




