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A proper concem for trees
and hedgerows is an
essential part of good
planning practice, advises
Charles Mynors

Trees and hedges can cause all sorts of
problems, but perhaps not quite as many
as they used to. An interesting legal rem-
edy, devised around 1,900 years before
the passing of the first Town and Country
Planning Act, makes modern legislation
ook positively feeble.

The penatty under the old Germanic
laws for someone who dared peel the bark
off a standing iree was to have his navel
cutoutand nailed to the part of the tree he
had peeled and then to be driven round
and round the tree until ail his entrails
were wound about its trunk. Fortunately,
trees are widely valued by many today,
whether as an economic resource, an
amenity or a habitat.

But trees also cause problems due to
their inherent defects, their position and
their natural characteristics. Planners will
be aware of these factors. Trees shed
branches and fall over, they get i the way
and they grow. Everyone loves tiees — as
long as they are not shedding leaves into
gutters, damaging foundations or prevent-
ing the light from reaching the dahlias.

This is why we are all keen to protect the
beautiful specimen tree at the bottom of
our neighbour's garden, but not the small
selfsown sapling in our- own. It also
explains why housing developers some:
times prefer to clearfell a wooded site and
then infroduce young trees at locations
chosen to suit the most profitable layout,
rather then retaining old trees that may
put off potential buyers.

As @ response to such concemns, vari-
ous legal mechanisms have sprung up
over the yearsto protect trees and hedges,
including the tree preservation order
{TPO). Trees and hedges present prob-
lems and opportunities and care is
needed if acrimonious and costly disputes
areto be avoided.

Although there is no automatic statu-
tory protection for ancient woodiand, the
government requires development affect:
ing ancient semi-natural woodiands to be
notified to the Forestry Commission
(Planning, 26 March 1998, p2). PPGO on
nature conservation supports the teten-
tion of ancient woodiands, and they are
also protected by the need for a licence to
be obtained from the Forestry Commiss-
ion o fell more than two trees,

The inclusion of land in the official regis-
ter of historic parks and gardens is capable
of being a material consideration in plan-
ting applications affecting trees. Veteran
trees - individual trees of great age and
value — are given no special treatment by
the law unless they are protected by TPOs,
but their existence shouid be considered
when development is planned.

22 NOVEMBER 2002

W

Common ground: recent legistation, including the Countryside and Rights of Way Act, has strengthened tree protection

Everyone loves trees
~aslong as they
are not damaging
foundations or
preventing light
from reaching

the dahlias

Some trees are likely to be afforded a
measure of protection by the laws protect-
ing wildlife generally and wild birds in par-
ticular. These have been strengthened
under the Countryside and Rights of Way
Act 2000. However, there is no doubt that
planning  authorities should take into
account trees of whatever age when
reaching decisions on applications and
should ensure that trees to remain in
place are properly protected

The courts have recently emphasised
the importance of such conditions. In one
instance, a coutt concluded that a plan-
ning permission had not been validly
implemented because, although some
works had been carried out within the five-
year limit, a condition requiring the build-
ing of protective fences for trees had nat
been honoured. Conditions should also
beimposed in apprapriate cases requiting
furthertrees to be planted and protected.

As for TPOs, practice differs widely
between authorities. In some cases, only
a few specimen frees of greal amenity
value to the public will be protected in this
way. In others, every tree that is about to
be the subject of even the most trivial
works will have an order siapped on il

The legislation docs make it clear that
preservation orders should only be made
where it is “expedient” to do so. But, of
course, trees grow, SO free preservation
orders made some years ago may now be
inappropriate. All TPOs should therefore
be reviewed from time to ftime and
updated where necessary.

Authorities can institule criminal pro-
ceedings for unauthorised works to TPO
trees and for works affecting trees in con-
senvation areas without giving notice. This
sometimes results in a modest fine, but in

other cases a substantial fine may be
imposed, which, if given suitable publicity,
may acl as a generai deterrent.

Local authorities are more likely to stic-
ceed with prosecutions if they undertake
them reguiarly. Property owners and devel
opers, on the other hand, should avoid
conviction by taking advantage of the var-
ous exemptions available, by seeking con-
sent where they need it and, wherever
possible, by retaining rees — although this
Iast course of aclion may require imagina-
tion o avaid problems.

Hedgerows, as opposed to isolated
trees and groups, are now subject ta their
own protective regime under the Hedge-
1ows Regulations 1997. Practice differs as
1o how much an authority enforces the
complicated rules requiring notice to be
given of proposed works and retention
notices to be issued where hedgerows are
found to be “important™. On the other
fand, the further thieat of litigation under
the 19th century inclosure acts seems to
be receding following a highly publicised
casein Yorkshire a few years ago

Not all hedges arc desirable. High
hedges on boundaies can cause particu-
far difficulties — so much so that the gov-
emnment is considering legislation to intro-
duge a resolution procedure adninistered
by loca authorities. However, that may be
awhile in coming. In the meantime, argu-
menls are probably best dealt with by
informal negotiation and, where neces-
saty, mediation. The courts are unfikely to
be of much assistance.

Charles Mynors is a barrister at 2
Harcourt Buildings. He is aiso the author
of a comprehensive textbook, The Law of
Trees, Forests and Hedgerows, recently
published by Sweet & Maiwell.
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