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By Meyric Lewis !

Introduction

In his report on the enforcement of planing control of 1975, George Dobry QC used a phrase ta
describe the system of controf as it then existed, which has gained a resonance he canot have guessed at
at the time, when he said that enforcement was possibly planning’s “weakest link”. The loose concept
of “expediency”, represcnting as it does the trigger threshold for commencing enforcement action,
remains a problem both for local planning authorities and for those affected by the exercise ofa planning
authority’s discretion whether to take enforcement action in a particulur case. Should “expediency”
now be regarded as the “weakest link” in the planping system?

A Jocal plansing authority may issue an enforcement notice where it appears to them that there has
been a breach of planning control and that it would be “expedient” to do 50, having regard to the
development plan and other material considerations.” The same expression dates back to the 1947 Act
and even to IDOs in the early 1940s. The word has a range of meanings, but the sense in which it used in
the Planning Acts seems to that, as in the definition given in the Shorter Oxford Dictionary, of “fit,
proper or suitable to the circumstances of the case”.

The position of the recipient of an enforcement notice

If 2 person who is alleged to have carried out development without planning permission wishes to
challenge the decision to enforce in the courts on grounds of “inexpediency”, whether because they
claim not to have carried out any development or because it was demonstrably inappropriate to embark
on enforcement action in the circumstances, they would be faced with the answer that judicial review
was not a proper means of redress, given that there are wide powers which the Secretary of State can
exetcise on appeal to quash or vary an enforcement notice or to modify its requirements’ and sanctions
in costs where it could be shown that enforcement action had been undertaken unreasonably.*

It might be contended that, in a clear-cut case, resort to judicial review was not inappropriate, as in gg R
v. Caradon District Council Ex p, Knott®> where a allegation was upheld that the enforcement notice had
been served in order to avoid liability for compensation under a discontinuance order. So, for instance,
in a gypsy enforcement case where there were compelling personal and human rights considerations,
coupled with an inadequacy of provision of gypsy sites in the local area, a challenge might be made on
the basis that enforcement action was manifestly inexpedient, especially if it could be maintained that

* Barrister, Chambers of Robin Purchss QC, 2 Harcourt Buildings, Temple www. 2iblasv co.uk. This atticle is based on 2 paper
given at the Aspeets of Planning Law: Planning Enforcement Conference (October 2002) organised by Trevor Roberts
Associates in conjunction with the Planning and Environment Bar Association.

% Section 172(1) of the Town and Country Planning Act 1990 (compare s.187B(1) on the issue of injanctions where

“necessary or expedient” and e, 5.44A of the Listed Duildings Act).
¥Sec eg. R v. IRC Ex p. Preston [1985] AC 835 at per Lord Scarman at 852D and note the Annual Sutement of the

Administrative Court by, Scott Baker J. at [2002] 1 All ER 633 on the court’s commirment to resolution of disputes by means
alkernative to litigation.

“ Under DoE Circulsr 8/93: Costs in Planning and Related Proceedings, Annex 3, para. 2.

* [2000) JPL 841; (2000) 80 P & CR. 154 (and compare R v. Hillingdon LBC Ex p. Reyco Homes Lud [1974] QB 720).
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the circumstances were such that no judge would ever enforce the draconian sanction of committal to
prison against those subject to the enforcement action.®

But the fact is, and the more so post-CPR, that the courts would be resistant to any challenge to the
exercise of a local planning authority’s discretion to take enforcement action. Equally, so long as the
justification for taking action and the process of decision making which led to it wete clearly set out so as
o dispel any criticism, it is most unlikely that the courts would entertain any challenge, except perhaps
in a clear cut case such as Knott’ where the issue of the notice was not based on a consideration of the

planning merits.

The position of a neighbour affected by allegedly unauthorised development

Looking at the matter from another point of view, a neighbour or other interested party may be
concerned thata local planning authority should be taking action against an apparent breach af planning
control which affected them. [t seems however that the authority concerned could not be compelled to
take enforcement action unless their refusal to do so were based for instance on a misconstruction of the
Jaw or was tainted by impropriety or bad fith, se e.g. R v Sevenoaks District Council Ex p. Palley® in
which the local plansing authority filed to consider whether business use of agricaltural land disapplied
permitted development rights and were required to reconsider the issue. Palley can be contrasted with
Perry v Stanborough Developments Ltd® in which the plaintiff sought to compel the enforcement of a
condition so as to afford free access over his neighbour’s land but the court declined to grant any relief,
finding no impropriety on the local planning authority’s part.

It is to be noted that the general thrust of central government policy on enforcement is directed at
negotiation and compromise, paying due regard to the circumstances of small businesses and ensuring
that action is commensurate with the breach.'® It is only where there is “serious harm to amenity” or
where action is “clearly in the public interest” that an authority is positively urged to take action.”!

Tt follows from the above that there is a substantial grey area in situations where a local planning
authority is uncertain whether the planning merits in a particular case warrant embarking on
enforcement action and this can work substantially to the disadvantage of those affected by allegedly
unauthorised development in respect of which an authority is not persuaded that enforcement action is

appropriate.”?

The human rights of neighbours

Inevitably, the human rights of a neighbour to such development will require consideration. In
Antonetto v Jtaly™ the applicant successfully challenged the legality of a building permit under which the
next door site o land in her awnership was developed, resulting in partial restriction of views from and
light reaching her property. The permit was granted in 1966. She succeeded in quashing it in 1967, but
not before the offending building was built.

After litigation in the Htalian courts over thisty years, the European Court of Human Rights found that

© by reference to the testin South Bucks DC » Porter [2002] JPL 608 at pirs. 38 (applying Guildford BC v Smich [1994] JPL 734).

7 see footnote 4 sbove.
®[1995) JPL 915

*[1977] 2 EGLR 43.

“see PPG 18 pars. 4, 5 and 15.

" sec again para. 4 gFPPG 18 and compare para. 21 of Annex 3 to Circular 8/93.

2 e ¢.g. correspondence with Dovglas Raine Esq., Solicitor at [2002] JPL 1188 and Current Topic at {2002] JPL 1174

3 ECHR. Application 15918/89, discussed in Unlawful Development and the Right to Peaceful Enjoyment of Possessions by

Jean-Jacques Paradissis at [2002] JPL 674.
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there had been violations of her rights, both under article 6 of the Convention on Human Rights and
under article 1 of the First Protocol to the Convention. The article 6 point arose because, even though
the applicant had had access to a court, there had been no enforcement of the decisions in her favour and
no extinction of the effects of the matters affecting her. Her property rights were violated because, in
the absence of effective enforcement, her property suffered 2 loss of amenity and a decrease in value.

There are, however, two points to note on the dntonetto case, in so far as it may be regarded as
potentially strengthening the position under domestic law of a neighbour affected by undesirable and
allegedly unauthorised development. First, the applicant’s remedy in Anfonetto was ultimately only in
damages rather than an order for demolition of the unauthorised building," although it is questionable
whether a neighbour who suffers adverse impact on amenity as a result of unauthorised development
would genuinely be satisfied with damages rather than the more complete remedy of demolition.

Secondly, unlike the position under our domestic law, thete was (until a change in the law in 1988)
appatently no discretion in Ttalian law where buildings are constructed without the requisite
permission. They would normally have to be demolished if they were unlawfully built.” In any
proceedings in this country, whether by way of judicial review secking an order requiring enforcement
or even for damages under the Human Rights Act, a claimant would still have to satisfy the court that
the local planning authority concemed had exercised their discretion uplawfully in failing to take

enforcement action.

Consideration of changes to the system

The Office of the Peputy Prime Minister published its Consultation Paper: Review of the Planning
Enforcement System in England in September 2002. The closing date for consultation responses was
December 31, 2002. The consultation paper raises 2 number of issues which might be seen as
strengthening the position of those affected by development which they contend is unauthorised and
who wish to precipitate action on the part of their local planning authority. Measures proposed as
options for consideration, or in respect of which “views” would be welcomed, include the abolition of
alocal planning authority’s discretion whether to undertake enforcement action’® and making breaches

of planning control a criminal offence."”

There is reference in the consultation paper to the existing “duty” on local planning authorities to
“consider” taking enforcement action'® which might be regarded as encouraging to opponents of
unauthorised development, but this of course remains subject to the reservations set aut above. In any
event, the by now familiar note of compromise is sounded in refation to “minor breaches” of planning
control, which are referred to in the context of an authority’s “discretion” as to whether to embark on

10
enforcement action.

It will be noted that the current planning bill contains no provisians relating to enforcement. It follows
that any changes to the system which would require primary legislation will have to await the next
round of proposed planning legislation. Making the carrying out of development without planning
permission a criminal offence can therefore safely be discounted as an option.”

It remains possible that the wide discretion of local planning authorities in relation to enforcement will

“ See [2002 JPL 677.
15 {2002] JPL 683.

 para, 8.8 .

" para. 8.10 (bt ngts the palpable lack of enthusiasm for this option in pata. 4.14).

* paras. 3.6 and 4.2 (ind see statement to similar effect in para. 3.3 of the 1997 Good Practice Guide).
¥ para. 4.1 and 8.7 (compare the references to PPG 18 and the Good Practice Guide above)

™ {and see again para. 4.14 of the consultation paper).
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be tempered, for instance, by the terms of a new Good Practice Guide. But jt should be borne in mind
that neither the Carnwath Report of 1989 on Enforcing Planning Control nor the Dobry Report of
1975 recommended any change to the criterion of expedicncy and there is no immediate indication of a
willingness to change the criterion now. This would leave those objectors to development which they
contended was unauthorised potentially having to resort to urging the Secretary of State to use his
reserve power ins. 182 of the 1990 Act, with all of the uncertainties that that would entail,” or having to
make a complaint to the Iocal government ombudsman.

The local authority perspective

To return finally to the perspective of the local planning authorities, it was noted above that authorities
arc under a duty at Jeast to consider taking enforcement action where there is evidence of a breach of
planning control. This is of course a long way short of being automatically required to remedy the
concemns of a disgruntled neighbour. But in order to be able to deal with any complaints of unjustified
inaction, authorities should ensure that they carefully observe decision making processes, paying duc
regard to enforcement policies, the planning merits and the human rights of those enforced against, but
never failing to take into consideration the human rights of those affected by allegedly unauthorised

devclopment.

In practice, it is only in the “grey area” cases discussed above that any problems are likely to arise. But
good practice dictates that proper decision making procedures should be adhered to.

Conclusion

1t seems unlikely that there will be any change in the near future to the threshold criterion for
undertaking enforcement action of “expediency””. The concept will therefore remain a problem both
for local planning authorities and for those affected by development which they contend is
unauthorised, but in respect of which their local planning authority do not propose to embark on
enforcement action. It is this latter class of persons who are most likely to regard the concept of

“expediency” as planning’s “weakest link”.

' See comment in Current Topic at [2002] JPL 1174
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