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the use of negative pre-conditions in
circumstances of uncertainty

By Gregory Jones® & Darren Abrahams®

Introduction

An importanc tool in the planning process is the use of so-called * Grampiar” conditions—negatively
constructed pre-conditions i.e. “you may not implement planning permission x unless and undl y has
occurred” attached to the grant of planning permission. Following Grampian Regional Cosnel & Anotfer
v. City of Aberdeen: District Councit' (* Grampian”) such conditions were held to be enforceable (subject to
the chree Newbury criteria’). Conversely, a positively constructed pre~condition i.e. “you st do y
before development x is implemented”, cven where pursuing the same objective 35 its negatively
phrased counterare, was held o be unenforceable.® This analysis examines the circumstances when
perission may be granted subject o a negative condition, wich reference to the recent case law. o
particular we examine what s the correct approach to be adopted in circumstances where there is no

reasonable prospect of the Grampian condition being achieved.

Grampian

Grampian itself wwarrants revisiting, Shordy, the ficts of the case were that Grampian D.C. (the first
respondent) applied o the City of Aberdeen .. and Kincardine and Decside D.C. for planning
permission in respect of asite bounding the disteicts of each of those appellant planning authorities. The
first respondent sought permission for 2 change of wse of land from agriculeural to industrial and
approval of asite lay-out for industrial purposes. The respondent appealed to the Secretary of State for
Scotand following a deemed refusal of permission. The reporter appointed to determine the appeal ata
public local inguiry refrsed the appeal on the sole ground that anticipated traffic to and from the site was
considered hazardous. The hazard could be semoved, and the application thereby rendered acceprable,

| This artiele is based on a talk given a the Development Control Updte Conference. Juns 13, 2000, convened by Trevor
Roberts Assaciates. The authors ave gratefisl to Professor Stephen Crow, Charles George Q.C. and Heeesard Phillpot for their
comments on carlier deafts of this texr. The views expressed are those of the auchors alone. Any error, of Course, remain vur own
responsibility.

> Bardiscers. 2 Harcours Buildings, Temple.

TOM83) 47 P& CR.633.

> Newhury Distrirt Coseit v. SOSE |1981] A.CC. 578, HL. The criceria are set out a¢ 3991; the permission must be (i) for a
fiirly and reasonably relace o the development pemitied & (i) nor be I edhesbery

vhnniog purpose and not an alrerior one. (i)

unreasonable,
* Gropian. Op. Ci. Lord Keith, giving the feading judgument, with whou oll of heir lordships agreed, a p 636 scated), final

parageaph. ... there is & crucial difference beaween the posicive and the negative rvpe of condition it this context, nanvely that
he latcer is enforceable while the fotmner is oor” The reasonung bikind this conclusion is ot explicitl identified io Grampiay bue
te would appear @0 Bow naturally from coses such as Hall & Co. Lt . ShovchanBy-Sea Unban Distet Counel € Oders [1963) 1
W.LR. (CA) I that esse. i will be recalled, the grant of planoing penmission subjeet 10  condition dhar the phiasif “shl
constructan ancilliy coad aver che eadie fronuge of the site at theic orwn expene . and shall give the right of passage over it”
wis held € be ultea vires. Whilke the object sought €0 be auined was perfectly ressomable and consistent with goad traffic
englneeriug it had the effect of dedicaing the road o che public without compensition to the ludowner, & might be thought
that positive pre-conditions were more likely to displace aeas of public responsibilic o to private individuals in this nranner. OF
course, this has become an even wiore senitive issue with the incorporation of Aricle 1 to the Fisst Protocol of the European
Counvention on Human Rights is incorporated into domesic Lo by section 1(1)b) and Schedule 1, Parc Ll of the Human Rights

Act 1998
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by the closure of the southern part of the road accessing the site to its western boundary. However, the
power to close the road did not lie solely with the first respondent, Any closure made, under section 12
of the Roads (Scotland) Act 1970, would require confirmation by the Secretary of State, having
considered objections, and would therefore not necessurily be granted. In these circumstances the
reporter considered that he would not be competent to attach a condition to meet the safety concerns
Notwithstanding his refusal of the application, the reporter considered that the proposed development
was generally desirable in the public interest.”

Lord Keith, giving the leading speech, with whom all of their lordships agreed, held, inter alia, that since

the road closure “had at least reasonable prospects of being achieved” under the relevant seatutory
in the circumstances, it would have been not only not unreasonable but highly appropriate

powers .
to grant planning permission subject to the condition that the development was not to proceed unless

and until the closure had been brought about”* Under section 198(1) of the Town & Country
Planning (Scotland) Act 1972 (“the 1972 Act™):

“The Secretary of State may by order authorise the stopping up or diversion of any highway ifhe is
satisfied that it is necessary to do 50 in order to enable development to be carried out in accordance
with planning permission granted under Part 1L of this Act, or to be carried out by a government
department.”

Lord Xcith took the view that the grant of planning permission subject to 2 condition that development
is not to proceed until a paticular highway has been closed was “plainly one situation within the
contemplation™ of the provision; there were “no doubt” others. [t was “reasonable to infer that
precisely the type of condition - . [as that in issuc] . . was envisaged by the legislature when enacting
section 26{1)" of the 1972 Act (a seccion materially identical o section 70 of the Town & Country
Planning Act 1990 (“the 1990 Act™)}.

Addressing the issue of uncertainty directly, Lord Keith considered it “sufficient to note™"” that section
38 of the 1972 Act, (materially identical to section 91 of the 1990 Act) and section 39 (dealing with
outline permission):
. indicate[d] the recoguition that development which is the subject of planning permission may
1ot be carried out within any particular time-scale or at all. There is nothing to compel any
successfl applicant for planning permission to carry out his development, so uncercainty may be
said to be 2 natural feature of the planning process.”
This passage from Lord Keith's speech is important. l¢is an acknowledgement that the stamtory scheme
tself permits, provides for and accommodares ucertainey, Tt forms the basis of our understanding of
when a Grampian condition will be appropriate i circumstances of uncertainty. Yer, this aspect of the
judgment appears to have been overlooked in the years following, not least by the Secretary of State in
Gircular 11793, “The Use of Conditions in Planning Permission™.

his own polic

British Railways Board

In British Railways Board v. Secretary of State for the Environment' (“BRB”) the Board had applied to
Hounslow LB.C. (“Hounstow™) for outline plnning permission for housing and ancillary

719831 47 P. & C.R. 633, at p. 636, final parageaph
" Ibid., At p. 637, first paragrapl

* Ibid., a¢ p. 637, second parageaph. and those two that immediately follow
" At p. 637, penukimate pacagraph and thar which immedinely follows.
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development on parc of the foruer Teldam Marshalling Yard. The application relaced to Lund owned
by both BRI and Hounslow. On appeal, against refisal by vistue of non-deternination seithi, the
satutory period, an inspector recommended grancing permiission subject to a section 2 agseenment (as
then was) with Hounslow which the Secretary of State for the Environment was minded to agree with
The proposed access road, which was

provided that the agreement could be completed witbin 25 day
to be subjece to 3 Granmpian condition that it should be complered to base course level prior to the
commencement of construction, ran across lind owned by Hounslos. Hounslow resisted atcempts to
reach an agreement because of an environmental objection to develapient of the site, which had
become a hahitar for certain species during 30 years of diswse. The Sccretry of State for the
Eavironment took the view that. a5 2 matter of law, the Grampian condition could not be validly
ateached to the permission unless there was 2 reasonable prospect of i being fulfilled: accordingly he
refused planning permission.'”

Loed Keith. again delivering the leading judgment with which afl of their Tordships agreed, reiterated
ehat Grampian established, aimongst arher things, thar whether or no a negntive pro—condition was
unreasonable depended upon the circumstances of each case. This inclided the reasonable prospects of

the condition being realised. It was:

- a mistake, however to turn dhe decision on its head to the effect of treating it 3 carrying the
pecessary implication that a condition is unreasonable and invalid if it does not have such

reasonable prospects of success.”

Lord Keith staced tha the mere fict that an owner of land, in respect of which an application for
planning permission is made, objects to the development of that land does not necessarily lead to the
refusal of an application for perniission. The planning authority is charged with a statutory duty to form
a decision in the public interest. Whether the proposed development is in the public interest is a
question quite separae from whether or not that development is likely to come to fruition. "

There is “no absolute rule™ that a negative condition will be automatically invalid where there is no
reasonable prospect of success of it being realised, even where the difficulties facing it are “apparendly
insuperable”. Uncertainty could not tramp an application that was “otherwise sound o planming
grounds”
“But the mere face chat a desirable condition appears to have no ressonble prospects of tlfilnrent
dovs not mean that planning permission must necessarily be refused. Something more is required
before chat can be the correct resule. ™"
The improbabilicy of permission being realised may be 2 material causideration'” for 2 local planning
authority even when they comsider the application to be in the public interest; such as wh et there are

1o competing sites for a desirable development,”™

Circular 11/95: The Use of Conditions in Planning Permission

The Secretary of State’s current policy is coutained in Circular 11/93 at paragraph 40, which states as

follows:

¥ The Jegalissue i problematised at p. 128 by Lovt Keich
" Arp. 132G

A 1330-E

. This quoution wud thac which immieduatels follows are o be fund 2 p. 133
" ACp, 1341,

" Arp. 133E.

" Acp. 133F,
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“[A Grampian condition] . .. shonld euly be imposed on a planning permission if there are ac least

reasemable prospects of che action in question being performed within the time-limits imposed b

the permission.” [emphasis added]

Acfirst blush, this niight seem ac odds with the House of Lords decision in the BRB. The Secrecary of
Seace has sought to resolve chis apparent conflict in the note to paragraph 40 of Circular 11/95, which

states:

- the judgment [in BRB| leaves open the possibility for the Sccretary of State, to maintain as a
matter of policy thit there should be st least reasonable prospects of the action in question being
performed within the time-limic imposed by the pemission.” [emphasis added)

In our view the law/policy disrinction which the Secretary of State has drawn, in the note o paragraph
40 of Circular 11/93, is of doubtful validity, when considered in the light ot the BRB judgment. The

sue has been considered in recent cases.

Millington

Millington v. Secretary of Stare for the Linvironnent Transport and the Regions and Shrewshury and Atcharns
Borosggh Council” (“ Millingon”) primarily concerned the jssue of whether wine-making carried out on
the appellant’s faom was one of the uses of land or of a building occupied with land used for agriculeure
that fell outside che definition of “development” in the TCPA 1990 by virmue of section 55(2)(e). H.t.
Judge Rich Q.C., sitting as a judge of the High Court, held that wine making was not agriculture. The
Court of Appeal overturned that aspect of the learned judge’s decision ™ A further issuc considered was
whether the Secretary of Stace should have granted planning permission for the sale of che wine
produced on the fum subject to 1 Grampian condition that addressed the traffic safety concerns arising
from the operation of the wine-making business. The footuote to patagraph 40 of the Circular was, in

the learned judge’s view:

wistaken. Certainly the case [BRB] leaves it open to the Secvetary of State to refuse to impose
sneh a condition if there are reasons other than the wnlikelinood of implementation. But the
wnlikelihood of implementation is not by itself a sufficient reason to refuse, and allowing it to be
policy cannot make it so.”%

Fall argument on this aspect of the case was ot heard by the Court of Appeal * Notwithstandiog, he
comnented, obiier, that the condition considersd at first instance was not a negative Grampran
condition but was positively constructed and that as such the comments niade ac first instaice were not

necessary for the determination of the case. :

"We have not heard full argument on these points, having indicated to the parties that we were
not prepared co do 50 in the coutest of this appeal. The judge had in front of him argument in
relation to what was a positive racher than a egative condition, and. 5o, his conunents in relation

(0 negative conditions were not necessary for his decision

[19099] 4L, 644
1199913 PLLIR. 1ES 2 1368,

Atpp. £31=655. See Profewor Michael Purdie’s comment on ehat case in the ). L. report at p. 638
= As acknowledged by Scheioumn LL at p.137.

*Acp, E3TD-E
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Scheimann 1.J. i no doubt corect but this in w0 way detaces from the strengeh of appellant's
arguments. which were cleardy consistent wieh the opinion of the House of Lords in BRE s sot out
above, The case wis defended on the basis of puragraph 40 of the Cireular The Seeretary of State's
reasoning was not that the condition was positively worded and therefore unlawtil, but that it did not
comply widh paragraph 40 of the Circalat. Indeed, ifthe Secretary of State was woubled by the posicive

construction he could have redrafied the candition in negative terms

Merritt

In Douglas John Meryitev. Secetary of State for the Envivomment Transport and the Regions and Mendip Diswit
Councif"* (“Merrite"). Robin Purchas Q.C. (sitting as a Deputy Judge of the High Court) was prescared
by Counsel for the Sceretary of State with two lines of argutuent in support of his policy. The fiss
objective of the policy was said to be in ordet to avoid the accunlation of unimplemented

permissions. But, this is not a reason included in the Circular. It might have been expeceed that the
reasons for the policy would have been contained in a witess statement from the Secretary of Seae for
the Environment Transport and the Regions (*“the SOSETR”) citing that reasoning, Robin Purchas
Q. accepted this explunation whilst noting that the Secretary of Sate was “not able to dictate the
- He went on to observe™:

exercise of discretion on the basis of policy mandate

s perhaps unforrunate that the Firse Respondent [che Secretary of State] should have adopeed a

policy that is couched in absolute terms

[The Inspecror had] ... simply applied the policy as a mandatory requirement without scope for
discretion on his power. Given its terms, that is not altogether surprising,”

Robin Purchas Q.C. rightly rejected the further argument that the policy was designed to avoid
conferring a benefic on land which was dependant upon something which did not have ressonable

prospect of fulfilment within the lifetime of the permission

“[Planning legislation] ... is not generally concerned with ownership or land interest or. for that
mateer, implementation. The benefit of permission will gencrally run widh the hnd, subject to
whatever conditions are imposed and thus, a permission will only be capable of conuuencement
within the specificd period ... Once the period has elapsed. however, the permission cannot in
any event be commenced. In these circumstances, [ do not readily appreciate why the particular
prospects for fulfilment of the condition should be a matter of public concern, at lenst in the

genenal as opposed to the specific.™

These words echo the judgment of Lord Keith in Grampian, cited above. The decision-maker is
required to assess what is 1n the public interest in accordance with his obligations under section 544 and
in light of all material consideracions, The Jikelihood of conditions being realised will in miost cases be a
secondary comsideration. It is well established chac government policy as manifests in ssued guidance
does ot constiture the law. Where policy statemeuts incorrectly represene the Lw the Courts have 2

power to quash them.™

/120001 | 2L 371 The tesder is directed o the comment i the J.P.L. reporc of Martin Edwards ac P 34
Atp. 352, thicd parsgraph
 Atpp. 383-384.
7 At pp. 382-383.
™ A classic exposition of the law /policy distintion is to be fovnd in Tesca Srores Lod o The S¢
11995] 1 WALR. 759 ac 777

ceretary of State for the Fanomnnent
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Kohlerdrome

1o R, v. Secrctary of State for the Favironnent Transport and the Regions, ex p. Kolerdrome Comporation Lid
aund Whithread PIZ® (" Kollerdrome™) a contrasting approach was taken by the Court to that suggested by
the authors and adopred in Menitt and Millingeon ** The case concemed the rejection of an apphcation
for planning permission to constriict a new stadium for Luton Football Club, Tt was comian g1 ound
\hat there was 3 compelling need for the development, which both the emerging Structure and Local
plins supported. The only objection to the proposal was that it would have required & widening of the
M to accommeodate the increased traffic generated. Following a change of government policy in July
1998 (A New Deal for Trk Roads in Fngland”), the proposed road widening scheme at the relevant
cection of the motorway was withdrawn. Thus it became impossible to assess whether that widening

might ever take place.

Dyson). considered that the Secretary of State's planning judgment in relation (o unceruaioty, having
pardicular regard to Circular, was: . .. unasailable. He [the Secretary of State] vas entitled to take the
View that the uncertainty . . . weighed heavily against che proposal™”

. cubmicted that this view is not consistent with BRE. The exercise of planningjudgment

{able by virtue of the fact that it is expressed in a planning Ciscular or in circumstances
! ceases to shape but

Ttis respecttul

cannot be una
where the Circular incorrectly represents the Taw. Fundamentally, where polx
pather supplants the process of planning judguent, such that the ruind of the decision-maker is
inexorably forced towards one outcome, the Secretary of Stare Is acting beyond his statutory powers.

The DETR’s Response

The authors have raised the question of the status of the advice given at paragraph 40 of Circular 11/95
i the light of L1 Judge Rich's judgment in Millingron. with the DETR. It has stated:

“The Deparement is aware of the judgment in the Millington case. Overall, amendments are o be
imade to Circular 11/95 to take a mumber of isues into zccount. In the convext of the Integrared
Transport White Paper the government has already anmounced that it will be amending Circular

11/95 in the new year.”

[23¢d December 1999, Nigel Bayliss, Development Control Policy Division.]

Conclusions

The state ofthe L as set outin CGrampian and BRBis s followws: () [tis not invalid to impose a negative
condition even though thete i no reasonable prospect of ity fulfilment within the time-limit of e
The wnlikelihood of the implementation of a negative condition may be a material

permission. (i)
son, For exaniple, where there are two competing

consideration where there is a good planning rea
applications for a superstore development and shopping need for only one. 1n our view, this will be the
chee even where the applications ate not contemporancous, It would clearly be undesirable to grant
planning permission for the first application where ic has no reasonable prospect of being fulfilled and

could serve to hamper the bringing forward of alterative competing sites.

[t is sometimes suggested” that the purpose of the Secrecary of State's policy is 10 ensure that thereis net

*11999] J.P.L. 816

* Judgment was delivered after the first msance decision in Mll
A p. 821 paragraph 4

* ag je was in Menrdt, see p. 381, pacagraph 4

cron. but Dyson §. does not referred to Millington
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an accunnulation of old, unimplemented planning permissions. This is not a reason given in the
Circular. In almost every case it is difficult to see how it could be a valid reason. The purported concern
inst the stockpiling of unimplemented planing permission needs to be treated with caution. Firstly, it

ag:
is selatively rare for planning penmissions to require completion of the works within a specified fune
period. ™ Itis very easyfor a developer to “implement” a planning permission.™ Indeed the High Coure
has recently confinmed that the reason why the works have been commenced is irrelevant Local
Planning Authoritics have lictle control, short of revoking the phnning permission and paying
compensation, as to when these permissions will be fully implemented. Second, there may be instances
where an Authority can truly demonstrate a concern arising fror the accumulation of unimplemented
penissions. In almost every case the Authosity will be able to overcome this problem by imposing;: (1)
an appropriately worded negative condition; and (2) a condition requiring the miplementation of the

permission within a very short space of time. In any even, there is itherent uncertainey in the planning
systermn. This was acknowledged in Grampian itself™ and in our view it underlics the House of Lords’

approach to negative pre-conditions. We see no good reason why Grampian conditions should receive
special treatment. Planning permission is permissive, not prescriptive; a developer with the benefit of
permission subject to positive conditions may decide not to activate his grant of permission because of a
change in bis financial circumstances, a fluctuation in the property market or simply a change of mood.

This means there is scope for a possible five years of uncertainty "

The Sceretary of Stae’s policy is couched in absolute terms. It appears to oust any discretion on the part
of the decision-maker. It seems to us that a planning authority may only refuse to impose a Grampian
condition where the unfikelihood of its fulfilment gives rise to adverse planning consequences which

cannot be overcome by the imposition of other planning conditions.

™ The power to akter the standard five vear period is conferred by section 91(1)(b) of the 1990 Act.
™ See section 56, Town and Country Planning Act 1990,
 Riowdan Comunasications Lid v. Soush Bucks Distrct Couacl [2000] ) ¥.L. 594
* See the text accompanying foamote 13 above,
" Generally, of course, the likelihood of s development being reatised may be a material consideration: Seomats Juvestments Lid

v. Secwctary of Stote for the Eviranment [1979] A.C. 144
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