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Those who own or live in historic buildings or who carry out works to them have a duty to care for them, and to keep them in good condition as far as possible.  True?  Well, not really.  Such people may have a moral duty along those lines; and enthusiastic conservation officers with low grant budgets may encourage them to believe that they have a legal duty towards their buildings; but the truth is that the duties imposed by the law are relatively limited.

Liability in negligence

First, everyone, professional or lay person, owes a general duty of care to all those likely to be affected by his or her actions (or inaction).  This has led to several categories of duties relevant to works to buildings.  A breach of such duty, if it leads to harm, may give rise to a claim in the tort of negligence.

In particular, there is a duty (under the Occupiers’ Liability Acts 1957 and 1984) laid upon the occupiers of all buildings to take “such care as in all the circumstances is reasonable” to see that visitors (and, to some extent, even trespassers) are reasonably safe.  That will imply a duty to carry out basic repairs; and will be particularly relevant in the case of buildings at risk – although note that the obligation is only to take “reasonable” care, which would imply that the nature of the building and the means of the owner might be relevant in considering what should be done in any particular case.  But it will not greatly impact on the owners of ordinary listed buildings that are not dangerous but merely in an ordinary state of disrepair.  And note too that the duty under the 1957 Act does not extend to ensuring the safety of professionals working on the property – they are assumed to be able to look after themselves.


There is then a common law duty on those professionals, when working on any project, to take reasonable skill and care to achieve the task for which they have been hired.  But what is reasonable?  As one textbook puts it, “in practice, different professions enjoy varying degrees of success.  It is not surprising if a litigating solicitor says that some of his clients lose their cases, or it a doctor says that some of his patients do not recover.  But it is most surprising if an engineer says that some of the bridges which he designs fall down; or if a conveyancing solicitor says that some of his clients do not acquire good title to their properties.”  Thus, on the whole, those engaged to carry out works to buildings, historic or otherwise, do not fail altogether to do the work; but they may well fail to do it properly.  

But there are limits to how far the courts will intervene.  For one thing, the duty owed by professionals is primarily to their clients, and not to the building.  Further, the duty is to take reasonable care to complete their appointed task – whether that be the preparation of a design for the alteration to a building, or the carrying out of the actual works to implement that design – properly, in the light of the standards of those operating in the same field.  It follows that no-one is under a legal duty to carry out work better than all their rivals: a moment’s thought will show that that would be wholly unworkable, since by definition at least half of those operating in any field will be less competent and inspired than the average.  

On the other hand, where a professional or craftsman holds himself or herself out to be a specialist – either in historic buildings generally or in relation to some particular aspect of conservation work (such as, say, the restoration of historic fabrics, or the integration of modern computer services into old buildings) – it is perfectly proper for clients to expect a level of expertise greater than that of a general building professional.  But the same principle still applies; a historic paint expert is expected to know more than a general decorator, but not more than other historic paint specialists.

Liability under a contract

Most if not all work to historic buildings will be the subject of a contract.  This may be a simple oral agreement (“will you pop in to have a look at the crack in my kitchen wall?”)  or a written contract and specification comprising thick specifications and numerous drawings.  Either way, breach of a term of the contract may lead to a successful claim for damages.  The matter was put thus by a judge:

“If I employ a carpenter to supply and put up a good quality oak shelf for me, the acceptance by him of that employment involves the assumption of a number of contractual duties.  He must supply wood of an adequate quality, and it must be oak.  He must fix the shelf.  And he must carry out the fashioning and fixing with the reasonable care and skill which I am entitled to expect of a skilled craftsmen.  If he fixes the brackets but fails to supply the shelf, or if he supplies and fixes a shelf of unseasoned pine, my complaint against him is not that he has failed to exercise reasonable care in carrying out the work, but that he has failed to supply what was contracted for.”  

The same applies to any task in the course of the building process – again, whether by professionals or artisans.  It is therefore important to specify works carefully when entering into a contract.  And if the building concerned is a historic building, correspondingly greater care needs to be taken – with the drafting of the contract as much as with the carrying out of the actual works themselves.  In particular, where a project involves opening up an existing building, it is not always possible to predict with any accuracy what will turn up.  So the specification must take account of all (or at least most) of the likely possibilities if it is to be of any use.

Duty under statute

Other than the duties under the Occupiers’ Liability Act, already mentioned, there are few if any duties under statute.  The Listed Buildings Act merely states that a planning authority has power to intervene to carry out urgent works.   This enables it at least to keep the wind and weather out.  It may then seek to recover the cost of such works from the owner; although it may chose to wait until the property changes hands.


The service of a repairs notice is a further option.  But it is pointless unless an authority is prepared to buy the property – or is at least prepared to think of doing so.  All such a notice does is to state that the authority considers that it is necessary to carry out certain works, specified in a schedule to the notice, if the building is to be preserved.  That in turn enables the owner to see what he has to do if he is to avoid the property being compulsorily purchased and sold on to someone who will do the works.


In the meanwhile, however, there is no general duty, either under statute or at common law, on the owner or occupier of a building to do anything to stop it falling into a state of advanced decay – although in some (but not all) cases that may unwise commercially.  Here, too, it would be surprising if the law were otherwise, since it is difficult to see how any such duty would be enforced where a person was unable or unwilling to comply.

Need for special consent

One thing of which all should be aware is the need for consent for works to historic buildings.  In simple terms, planning permission is needed for any building operations – other than those affecting just the interior of a building – but such permission may, indeed frequently is, granted by the General Permitted Development Order.  Listed building consent will be needed for any works, exterior or interior, that affect the character of a listed building, and conservation area consent for the demolition of all or the significant bulk of a building in a conservation area.  Works to particular categories of buildings may need other special forms of authorisation – such as a faculty for almost any works to a Church of England church.  And of course most works will need to be approved under the Building Regulations.


It is undoubtedly part of the job of a professional running a building contract to know what consents are required (and to seek advice in cases of doubt); and to obtain such consents as are needed, through the appropriate channels.  Further, as a large project proceeds, the design may change – possibly only as to small details, and possibly in ways that are more significant,  It is then necessary to consult the appropriate authorities, promptly, to see whether the consents already obtained can be modified, or whether new applications are required.


The sanction for failure in this regard can be severe.  Firstly, of course, there is the possibility of being sued by the client for negligence (particularly where failure to obtain the necessary consents leads to major delay or the need for expensive redesign).  But, secondly, failure to obtain listed building or conservation area consent, or to comply with the conditions attached to such consent, is a criminal offence; and the planning authority is entitled to prosecute the contractors who actually carried out the works, and the professionals who inspired them, as well as or in preference to the owner of the building.  These will all be equally liable to conviction, either for the principal offence or for “aiding and abetting”.  And the relevant professional bodies (RICS, RIBA etc) are likely to be distinctly unimpressed by one of their members being found guilty of inappropriate tampering with historic buildings.

Buying and selling historic buildings
Finally, when a historic property changes hands, the usual rule applies: let the buyer beware.  But it is more important in the case of historic or otherwise non-standard properties.  So those contemplating such a purchase should be very careful to ensure that there are no hidden surprises, or they may have very large repair bills the cost of which could have perhaps been deducted (at least in part) from the purchase price.


Further, where works were in the past done without consent, an enforcement notice from the local authority may perfectly properly require a subsequent owner to carry out the necessary restoration.  So when buying a property that has clearly been the subject of alterations or from which original features may have been removed, make sure that consent was obtained – and if it was not, find out what the planning authority wants done about it and, again, deduct the cost of those works from the price offered.


Failure by those responsible for the conveyancing to spot such problems may lead to being sued for negligence.

In short, the same problems apply to historic buildings as to others, but sometimes in a more acute form. 
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