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1. The consultation paper raises broad policy issues as to the extent to which the external costs of development should be funded, and how this should be done.  This paper does not seek to address those policy issues.  What it does do is to address a specific matter of public concern which is not considered in the consultation paper, namely the potential impact of the Government’s proposals on the principle that planning permission should not be bought and sold.

2. The principle that planning permission should not be bought and sold is an uncontroversial one.  Thus, for example, in the relevant section of the Third Report of the Nolan Committee (paragraphs 302-320) it is assumed that the buying and selling of planning permission should not occur, and the committee goes on to consider how the practice may be prevented.

3. However what actually amounts to the buying and selling of planning permission is a matter which has been the subject of discussion.

4. Nolan is helpful in this regard and offers at paragraph 397 a working definition, namely a situation where 

… inappropriate planning permissions were being given because of infrastructure improvements offered by developers …

5. The difficulty, however, is deciding what, in terms of the definition, is an inappropriate planning permission.

6. One situation can readily be identified – where the infrastructure improvements have no connection at all with the proposed development.  Thus in the Tesco
 case Lord Keith of Kinkel said

An offered planning obligation which has nothing to do with the proposed development, apart from the fact that it is offered by the developer, will plainly not be a material consideration and could be regarded only as an attempt to buy planning permission.

7. However the concern articulated by Nolan is not limited to this extreme and unusual example.  One may properly speak about the buying and selling of planning permission in circumstances where the obligation is disproportionate to the external costs of development.  The difficulty here is in determining how disproportionate the obligation must be.

8. This is a matter particularly addressed by Lord Hoffmann in his speech in the Tesco case (see, especially, section 15 at planning permission 782B-783D).

9. Lord Hoffmann’s starting point in agreement with Lord Keith of Kinkel.   Thus he agrees with Lord Keith’s statement of the law (at p.770B, which is set out at paragraph 15 of the consultation paper

case law … has required only a connection between an obligation and development which is ‘greater than de minimis’

10. The implications of this – which he spells out – are that, as a matter of law, a planning permission can be bought and sold.
  This is because the Court cannot examine the proportionality or otherwise of the obligation that is offered.

11. At present planning permissions are not bought or sold (in the sense that obligations are given disproportionate to the external costs) – or ought not to be so bought and sold
 - because of the necessary test contained in Circular 1/97.  However the consultation paper proposes the removal of the necessity test.

12. Let me take a practical example.  Point a development in a deprived area to which there are cogent planning objections.  If the developer is prepared to pay a sufficient amount of money, it may be difficult for members to refuse planning permission – certainly it would not be Wednesbury unreasonable of them to grant planning permission.  All that is required is that there should be a link between the payment and the development that is more than de minimis.  Members may recognise all the down sides of the development proposed, but consider that these are outweighed by the benefits (but which have only a more than de minimis connection with the development).  It seems to me that without some kind of test, as at present, making it clear that it is not any link (greater than de minimis) that will do, the consultation paper is contemplating the buying and selling of planning permission.

13. There are two potential answers to this.  The first is to say that the process of the conferring disproportionate benefits
 is not appropriately described in the buying and selling of planning permission.   In my judgment, the phrase may be helpful in indicating why what is involved is objectionable but it is what is being described which is objectionable, not its name.  The second more radical answer is to say that there is nothing wrong with the buying and selling of planning permission.   This argument does not commend itself to me and would not have commended itself to Lord Nolan’s Committee.
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� 	At p.770A


� 	He takes the point that he describes a planning decision as a bargain and sale in a metaphor which may be an uncertain guide to the lawfulness of what is under consideration.  It seems to me that the more disproportionate the arrangement, the less metaphysical the use of language.   However Lord Hoffmann is concerned with the legality of what is involved, not its appropriateness as a matter of policy.


� 	There might be Wednesbury issues, but that is rather a separate matter: see the example in paragraph 12 below.


� 	In my judgment there are real concerns following from the statement in Nolan All the problems outlined above have occurred in the past and there is no reason to suppose that they will not happen again in the future … (paragraph 310) and in the consultation paper So in practice local authorities are seeking contribution from developers that go beyond the definition that in Circular 1/97 – contributions that are related to the development but that do not met the necessity test  (paragraph 15).


� 	Disproportionate in terms of the harm being addressed; of course members may take the view that the very large sum being offered in respect of benefits is appropriate in terms of the irremediable harm that the development will cause.
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