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Property in need of maintenance: section 65
notices

By Charles Mynors*

Background Ve

Where a local authority considers that the condition of any land is “adversely affecting
the amenity of any part of its area,” it may serve on the owner and occupier of the land
a notice under section 65 of the Town and Country Planning Act 1971 requiring him to
remedy the situation.’

Since in the past this power has been available only in limited circumstances, it has been
little used in practice. But the effect of section 65 is now somewhat different from that
of the section as originally enacted.? That applied only to “gardens, vacant sites or other
open land,” the condition of which “seriously injured” the area. The precise scope of the
land which was thus eligible for treatment was considered by the courts at length in
Stephens v. Cuckfield R.D.C.*> and Britt v. Buckinghamshire C.C.,* but no very clear
consensus emerged. The section was therefore broadened by the Housing and Planning
Act 1986° so as to apply to “land” in general. This includes not only land that is not
“open,” but also a “building.”® And the condition of the land or building need only
“adversely affect,” not necessarily “seriously injure,” the amenity of the area. As to the
definition of these terms, see below.

In particular, now that a section 65 notice can be served in connection with any “land,”
it would be perfectly in order for a local authority to serve a notice on the owner and
oceupier of a building in poor condition. The notice would require him to carry out the
appropriate remedial works, subject only to a right of appeal to the magistrates’ court.”
And if the owner does not do so, the authority can itself carry out the works and reclaim
the cost from the owner.®

There is no need for the building or other land to be listed or in a conservation area;
and the section 65 procedure would be equally applicable to occupied, partly occupied
or vacant buildings. It would however be particularly appropriate to a neglected historic
building, since a planning authority can only serve a notice under section 101 of the 1971
Act to bring about repairs that are urgent, and there is little point in serving a repairs
notice under section 115 of that Act if the authority is not prepared to follow it up with
compulsory purchase. Section 65 notices could also be used in connection with churches
and scheduled monuments (unlike notices under either section 101 or section 115 of the
1971 Act). The local authority simply has to be satisfied, before serving a notice, that

* M.A.{Arch.), M.A(T.P.), Dip. Law, MR.T.P.L, ARILCS.

! Town and Country Planning Act 1971 (the 1971 Act), s.65(1), (2). Note that all references in this article to
section 65 are 1o it in its present form—that is, as substituted by Housing and Planning Act 1986 (the 1986 Act), 5.46.
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the condition of the property is “adversely affecting” the “amenity” of any part of its
area or the area of any neighbouring authority.”

Initial procedure
A section 65 notice can be served by the following authorities:

* in national parks: the county council (outside metropolitan cou;_mes) or planning
board", or the district council'!;

* in urban development areas: the urban development corporation'?; and

* elsewhere: the district or London borough council.”

The authority must “serve the notice on the owner and occupier” of the land.™ It will
often be prudent for the authority to find out first who are the owners and occupiers
(see below).

The notice must specify:

* what steps the authority requires to be taken to remedy the condition of the
building, and the period within which those steps are to be taken’; and
* the period at the end of which it is to come into effect.’

As to the steps to be taken, the notice must specify these with sufficient accuracy for the
recipient to know exactly what he has to do, and by when he has to do it. This
requirement has frequently been considered by the courts in the context of the steps
required to be taken by an enforcement notice. See, in particular, the comments of
Upjohn L.J. in Miller-Mead v. M.O.H.L.G.," often followed subsequently. If the notice
does not specify the works at all, or is hopelessly vague, it will be a nullity—and the
recipient will not be under any duty to comply with it.

The specification of the works required would usually best be done by way of a schedule
of repairs attached to the notice (as is standard practice with repairs notices under the
Housing Acts).

As to what works are suitable to be the subject of a section 65 notice, this will clearly
depend on the facts of cach case. But a planning authority, when drafting a notice, and
a property owner, when considering whether to appeal against one, should bear in mind
that amongst the four possible grounds of appeal (see below) are:

* that the remedial works required to be carried out are excessive; and
* that the time within which those works arc to be carried out is unreasonably
short.”

¢ 1971 Adct, 5.65(1).

10 1 ocal Government Act 1972, s.182(4), Sched. 17, paras. 1, 3 and 20.

" 1972 Act, 5.182(5).

2 Local Government, Planning and Land Act 1980, 5.149 and Sched. 29.
81971 Act, 5.65(4).

1971 Act, 5.65(1).

15 1971 Act, 5.65(2)

161971 Act, 5.65(3).

17 {1963} 2 Q.B. 196 ut 232.

18 1971 Act, 5.105(1)(d}, (e), as amended by 1986 Act, Sched. 11, para. 20.
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Service and coming into effect of notice

A section 65 notice comes into effect at the end of the period stated within it. This must
be at least 28 days from the date of service.' Note that the wording of this requirement
is different from that of the corresponding provision in the 1971 Act with regard to
enforcement notices.® Since it is the notice itself, and not a copy, which is served on
each owner and occupier, the date on which it comes into force must be the same for
each recipient. If therefore notices are served on different dates, the periods specified in
cach must be calculated so as to expire simultaneously. This requires very careful
drafting to avoid errors. It is also prudent to choose a date for the notice to come into
effect which allows for the possibility of notices not being delivered and having to be re-
addressed. If the different recipients of the same notice are in effect told that it is to
come into effect on different dates, the notice will probably be a nullity, and all
recipients will then be able to ignore it.*!

Because of potential procedural challenges, therefore, it is best to ensure that—as far as
possible—the notice is served on all the relevant owners and occupiers on the same date.
To achieve this, it will usually be necessary to serve a preliminary notice on any known
owner or occupier seeking the full name and address of any others. A planning authority
can require these details to be supplied within a period of 14 days, on penalty of a fine
of up to level S on the standard scale (currently £2,000).22 There is also a power to
obtain much more information from owners, to be supplied within a period of up to 21
days on pain of a fine of up to level 3 (currently £400).%

Some of these problems arise because the procedural requirements as to the service of
section 65 notices have been incompetently drafted. The section in its revised form still
uses the language of the pre-1981 provisions concerning the service of enforcement
notices.?* Those were significantly amended by the Local Government and Planning
(Amendment) Act 1981, because a number of practical procedural difficulties arose
where there were many owners and occupiers involved. It may therefore be relevant to
consult pre-1981 editions of standard texts for details of some of these pitfalls (for both
the local authority and the building owner).

Appeal against a section 65 notice

Anyone receiving a section 65 notice may appeal against it to the magistrates’ court for
the area containing the land.® Such an appeal must be made before the notice comes
into effect—which will be at least 28 days after its service to owners and occupiers.
There is then a further right of appeal, by either the appellant or the planning authority
who served the notice, to the Crown Court.?

Where an appeal is made to the magistrates’ court, the notice is suspended until the
matter is finally determined.” This means until the time for appealing to the Crown

91971 Act, 5.65(3).

2 Now 1971 Act, s.87(13), as substituted by Local Government and Planning (Amendment) Act 1981 (the 1981
Act).

2 Bambury v. Hounstow L.B.C. [1966] 2 Q.B. 204; Stevens v. Bromley L.B.C. [1972] 1 Ch, 39; 400 (C.A.).

2 ] ocal government (Miscellancous Provisions) Act 1976, 5.16, as amended by the Criminal Justice Act 1982.

1971 Act, 5.284, as amended by Town and Country Planning (Amendment) Act 1977 and the 1982 Act.

2 See, e.g. 1971 Act, 5.87(7), as originally drafted.

1971 Act, 5.105(3), (2), as amended by 1986 Act, Sched. 11, para. 20.

261971 Act, 5.106,

27 1971 Act, 5.105(3).
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Court has expired—or, if such an appeal has been made, until the appropriate time
limits for appeals to higher courts have expired.”

There are now only four possible grounds of appeal against a section 65 notice. These
are considered in detail below. Ground (c) was repealed by the 1986 Act.? If the notice
has been served in connection with land whose poor condition results from its
unauthorised use, it is not possible to appeal on the ground that permission should be
granted to retain it. s

Note that, if a recipient of a notice wants to appeal against it on grounds (a) and (b)
below, an appeal to the magistrates’ court is the only way to proceed*®—unless the
notice was incorrectly served.' If however the notice was not correctly served, or if
other grounds are relied on, then an application for judicial review may presumably be
made under R.S.C. Ord. 53.

When determining an appeal against a section 65 notice, the magistrates’ court may
quash it, or may uphold it with or without alteration. But such alteration may only be
made if it does not cause any injustice to the appellant.® The court may also correct any
informality, defect or error in the notice if it is satisfied that the mistake is not
“material.”® The wording of these provisions again follows that of the pre-1981
enforcement provisions; and the scope of the court’s power is thus now considerably
narrower than that of the Secretary of State’s power to vary enforcement notices.*

Grounds of appeal: the condition of the land
The first two grounds of appeal against a section 65 notice are as follows:

(a) that the condition of the land to which the notice relates does not adversely affect
the amenity of any part of the area of the local planning authority which served
the notice;

(b) that the condition of the land to which the notice relates is attributable to, and
such as results in the ordinary course of events from, the carrying on of operations
or a use of land which is not in contravention of Part III of the [1971 Act].®

The first of these should be straightforward—at least in law. Any dispute is likely to be a
simple matter of fact or opinion.

The phrase “adversely affecting” was only introduced by the 1986 Act. Its meaning has
not therefore yet been explored by the courts. The requirement in the Act as originally
drafted was that the condition of the land should “seriously injure” its surroundings; the
new phrase implies that something less than serious injury would suffice to justify a
notice. A building that is “derelict” would thus almost certainly fall within the scope of
the section 65 power; one that was merely “in disrepair” might or might not. The side-
note to the section as amended is “power to require proper maintenance of land.” This

* Garland v. Westminster C.C. {1970) 21 P. & C.R. 555.

2 Sched. 11, para. 20.

1971 Act, 5.243(3).

315 243(4).

321971 Act, 5.105(5).

 5.105(4).

“ See now 1971 Act, s.88A(1), (2), s substituted by 1981 Act.

55 1971 Act, 5.105(1)(a), (b), as amended by 1986 Act, Sched. 11, para. 20.
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would appear to justify an authority serving a notice on a building that was merely in
need of maintenance, rather than only on buildings that were in danger of collapse. The
use of side-notes as an aid to interpreting statutes is however only appropriate in the
absence of any other indications—see the remarks of Lord Reid in D.P.P. v.
Schildkamp * somewhat modifying his earlier strictures on the subject in Chandler v.
D.PPY

As to the meaning of the “amenity” of land, it has been defined to be its “visual
appearance and the pleasures of its enjoyment.” And “the word may be taken to
express that element in the appearance and layout of town and country which makes for
a comfortable and pleasant life rather than a mere existence.”™ More recently, it has
been held that “the word ‘amenity’ still connotes in a statute what Scrutton L.J. thought
it did® on its first appearance in the Housing, Town Planning, etc., Act 1909—pleasant
circumstances or features, advantages.”™

The second ground of appeal is less straightforward. It means basically that the section
65 procedure can be used either:

(i) where the poor condition of the land arises from a building, mining, engineering
or other operation or a use of land that is in contravention of planning control*;
or

(ii) where the poor condition of the land happens to arise in this case, but need not
inevitably arise, from an operation or a usc of land that is perfectly in order.

In the first situation, therefore, the service of a section 65 notice is a type of enforcement
procedure. Thus it can be used to clear up land which is unsightly as the result of
unauthorised use or building works, as an alternative to issuing an enforcement notice.
This might be suitable where an authority is minded to grant permission to continue the
use, but wishes first to see the existing eyesore cleared up.

Where on the other hand the condition of the land is attributable to an operation or a
use of land that is not in breach of planning control, it is still necessary to consider
whether it is “such as results in the ordinary course of events from” that use. So, for
example, if planning permission has been granted to use a site for car-breaking, it would
not be possible to use a section 65 notice to control the unsightly appearance which
would no doubt ensue. And clearly many mining operations in particular will—almost
inevitably—adversely affect the amenity of the surrounding area.

But if, to take a common example, a building is used quite lawfully for residential
purposes—or indeed is vacant after such use has stopped—there is no reason why, in the
ordinary course of events, that use should lead to the building being in poor condition. If
therefore such a building is in poor condition, so as to lead to thc amenity of the
surrounding area being affected, it would be perfectly in order to use the section 65
procedure to bring about its improvement.

% [1971] A.C. 10.

7 [1964] A.C. 736 at 789.

% Carowright v. Post Office [1968] 2 All E.R. 636 at 648; [1968] 3 W.L.R. 63
» Re Parramatta C.C., ex parie Tooth & Co. Led. (1955) 55 $.R. (N.S.W.) 282 at 306, 308.
“ Jn Ellis v. Ruislip-Northwaod U.D.C. [1920] 1 K.B. 343 at 370.

“UF.F.F. Estates Lid. v. Hackney L.B.C. |1981] Q.B. 503, C.A.

2 See 1971 Act, 5.87(3), as substituted by 1981 Act.
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There is, incidentally, a specific provision whereby any local authority (including a
county council, who would not otherwise have the power to do so) may serve a section
65 notice to require the British Waterways Board to improve the condition of any
disused canal or river—that is, one that is not used as a commercial or cruising
waterway.** This would now seem to be unnecessary in the light of the extension of the
procedure to all “land.”

Ve

Grounds of appeal: the remedial works required
The third and fourth grounds of appeal against a section 65 notice are as follows:

(d) that the requirements of the notice exceed what is necessary for preventing the
condition of the land from adversely affecting the amenity of any part of the area
of the local planning authority who served the notice, or of any adjoining area;

(¢) that the period specified in the notice as the period within which any steps
required by the notice are to be taken falls short of what should reasonably be
allowed.*

As to ground (d), this will normally mean that only external works could be required,
such as:

* the repair or restoration of crumbling cornices, porticoes, pinnacles and other
details;

* the repainting of particular details or of a whole facade;

* the repair, restoration or repainting of other features such as walls, railings, gates
and fences; and

* the tidying up of gardens and other open land (particularly where adjacent to a
road).

In most cases internal works to a building could not be included since, however
necessary they might be for its long-term health, they make little difference to its effect
on the amenity of the arca. It might be argued that, where a building is in such poor
condition as to be on the verge of partial or total collapse, it would be appropriate to
prevent this by serving a section 65 notice requiring more substantial structural work.
But this would probably not withstand challenge. A notice can only be served where the
amenity of the area is (currently) affected by the condition of the land or building,* not
where it is merely likely to be affected in the future. Accordingly, the works required in
the notice can only be those needed to alleviate a present problem, not those desirable
(ot even necessary) to prevent a future one.

[n addition, the works required should only be the minimum needed to improve the
:xternal appearance of the property—since any other specification would be open to
being challenged on appeal. In considering what is this minimum level of works, it would
be relevant to take into account whether the building is listed or in a conservation area.
T'hus, for example, suppose that a uniform Grade I terrace of stucco town houses which
s otherwise in perfect condition contains one house that has been neglected, with
peeling stucco and missing features. Only its complete external restoration to the same

“ Transport Act 1968, 5.108.
“ 1971 Act, 5.105(1)(d), (e), as amended by 1986 Act, Sched. 11, para, 20.
#1971 Act. 5.65(1).
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state as the others would be adequate to alleviate the affect it currently has on the area.
But if the building in poor condition is one of a group of mixed styles within a not
particularly attractive area, then the scope of works which could reasonably be required
by a section 65 notice would obviously be more limited.

See also the comments above on “adversely affect” and “amenity.”

As to ground of appeal (¢), when considering the corresponding ground of appeal
against an enforcement notice,* the courts have held that it &¥orrect to take a realistic
approach, looking at the whole history of the site and taking previous delays and
prevarications into account.”’

In general, it will be a matter for the discretion of the magistrates as to whether or not
the requirements of the notice are excessive on ¢ither or both of these grounds.

Non-compliance with a section 65 notice

Unless it is quashed on appeal, a section 65 notice will sooner or later come into effect—
either at the end of the period stated within it, or when any appeals have been finally
disposed of. The recipient must then carry out the remedial works specified in it, within
the time specified or within such longer period as may be allowed by the authority. I he
does not, the local authority can prosecute him in the magistrates’ court, and he will
then be liable on conviction to a fine of up to £400 (level 3).%

If, after being convicted, the owner or occupier of the land still does not do everything
in his power to ensure that the original notice is complied with, he is guilty of a further
offence, and can on conviction be fined up to £40 per day.” To be convicted of the
further offence, no further specific act is required; all that is necessary is to take no
action to improve the condition of the property.®

If on the other hand the recipient of a notice is no longer the owner or occupier of the
property, he may substitute as defendant in any prosecution the present owner of
occupier.® Similarly, if the failure to comply with the notice is through no fault of his,
the person who is responsible may be convicted instead.”

Carrying out of the required works by the local authority

In spite of the possibility of the owner and occupier being convicted under section 104(2)
or section 104(7) of the 1971 Act, the required remedial works may still not be carried
out. The local authority will then have to step in and carry them out itself. If it does so,
it may recover the cost of the works from the current owner of the property.*

If the current owner was not responsible for the state of affairs which gave rise to the
notice in the first place, he may in turn claim the cost of the works from whoever was

4 Now 1971 Act, 5.88(2)(h), as substituted by 1981 Act.

4 Mercer v. Uckfield R.D.C. (1962) 60 L.G.R. 226.

#1971 Act, 5.104(2), as substituted by 1981 Act and amended by Criminal Justice Act 1982.

© 1971 Adt, 5.104(7), as substituted by 1981 Act and amendcd by 1986 Act, Sched, 11, para, 13,

30 This is because s.104 was redrafted in 1981, in line with the enforcement provisions generally, thus overturning
the problem—identified by the Divisional Court in Red House Farms (Thorndon) Ltd. v. Mid-Suffolk D.C. (1980) 40
P. & C.R. 119.

s1 1971 Act, 5.104(3)~(5), as substituted by 1981 Act.

2 1971 Act, 5.104(6}, as substituted by 1981 Act.

53 1971 Act, 5.107(1), as amended by 1981 Act.
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responsible.® When a property that is subject to an outstanding section 65 notice is
purchased, any prospective purchaser should be aware of the notice as it is a local land
charge.”® He should therefore be in a position to adjust the purchase price accordingly.
The liability to pay the expenses recovered by the authority is not however at present
registerable as a local land charge, although this may change in the future.>®

Finally, if the occupier prevents the authority from carrying out the works, the owner
may complain to the magistrates’ court, and the court may order the oggupier to desist.””

Conclusion

The power to serve a section 65 notice would seem to be potentially one of the most
powerful weapons in the armoury of a Jocal authority trying to bring about the repair of
a derelict building (including one of special interest) or an unsightly piece of land.
Because it has hitherto not been widely applicable, it has not been greatly used, and it
remains to be seen how effective it will be in its new guise. But authorities should
certainly consider using it, in spite of the discouraging advice from the Secretary of
State.®® And, if the procedure is more widely used, it will be necessary for property
owners faced with such a notice to know how best to respond. It might also be advisable
for local amenity groups and other interested parties to be aware of the procedure, so as
to be able to bring pressure to bear on an authority to serve section 65 notices in
appropriate cases.

* 1971 Act, 5.107(2), as amended by 1981 Act.
5 Local Land Charge Rules 1977, 1.2(2).

% 1971 Act, 5.107(3).

7 Public Health Act 1936, 5.289, as applied with modifications by Town and Country Planning General Regulations
1976, reg. 16.

8 “A\gxthon'tics will no doubt continue to usc thc powers with discretion, as a means of dealing with relatively
solated, severe cases of neglected or unsightly land™ (Circ. 19/86, Annex, para. 3).




